STATE OF RHODE ISLAND AND PROVIDENCL PLANTATIONS

DIVISION OF TAXATION

ADMINISTRATIVE HEARING

FINAL DECISION AND ORDER

#2017-02



STATE OF RITODT ISLAND AND PROVIDENCE PLANTATIONS
DEPARTMENT OF REVENUE
DIVISION OF TAXATITON
ONE CAPITOL HILL :
PROVIDENCE, RITODE ISLLAND 02908

IN THE MATTER OF

14-T-0054
Heatheare Provider Tax

L INTRODUCTION

The wbove-cntitled matler came for hearing pursuant to a Notice of Hearing mnd
Appointment of Tlearin g Officer issued on July 24, 2[!1& lo the above-captiomed laxpaycts
(*laxpayers™) by the Division ol Taxation {"Diﬁﬁun”j. A hearing began on November 10, 2015
at which time, the Taxpayers made an oral argument. Adler that, the parties agreed o have this
matter decided on an agreed stulement of facts and Triefs. The parties were represented by counsel
and bricfs were timely filed by November 21, 2016,

i,  JURISDICIION

The Division has jurisdiction over this maiter pursuant to R.I, Gen. Laws § 44-1-1 e/ seq.,
RI Gen. Laws § 44-51-1 et seq., Division of Taxation Administrative Heerving Procedures,
Regulation AHP 97-01, and the Division of Legul Services Regulation I Rules of Procedure for

Administrative Hearings,



I,  ISSUE
Were cortain categories of revenues received by the Taxpayers between Junuaty, 2007 and
August, 2009 taxable as “gross patient revenues” under the Nursing acility Provider Asscssment
Act (RI Gen. Laws § 44-51-1 et seq.)? Lhe revenues al issuc arc (1) hospice; (2) ancillary; (3)
Medicarce :"Ldvnn.tuge; and (4) Tricare.

IV. MATERIAL FACTS AND TESTIMONY

The parlies entered into an agreed statement of facts as follows:!

14 .
' 2 ig a forcign limited partnership organized under (he laws
ol Massachusetts (hal qualified to do business in Rhode Island in 1998, “

is a foreign limited partnership that qualificd to do business in Rhode Island in 1998.

is a foreign corporation that qualified to do business in Rhode Tsland in 1995,
is a foreign corporation that
qualified o do business in Rhode Island in 19935,
o is u forcign corporation that qualified to do business in Rhode Island
in 1995, See Exhibits One (1), Four (4), Six (6), and Fight (8).%

2.
cach own and opcrate a nursing care facility licensed by the State of Rhode Island. Sce Lxhibits
Two (2), Five (5), Scven (7), and Nine (9). owned and operated a nursing

care facility licensed by the State of Rhode Island. See Exhibit Three (3).°

3: The Division is a state apency stalulorily charped with the collection,
administration and enforcement of all stale taxes including, infer alia, the Nursing Facility
Provider assessment imposed under R Gen, Taws § 44-51-1 ef seq.

4. routinely and regularly
filed retums and remitted payments under the Nursing Facility Provider Assessment Act (“Act”)
(o the Division [or the period January, 2007 through September, 2008 inclusive,

routinely and regularly filed returns and
remiited payments under the Act to the Division for the period August, 2007 through March, 2009
inclusive, '

! See the parlics” agreed statemont of facts in which the parties alse agreed to the issue in this matter.

2 ring fhe time period at issue (2007-200%), the Taxpayers were all members of the which
was acquired by elfective December |, 2012,

3 'I'his nursimg Tacility closed on May 4, 2012 and ifs license cxpired as December 37, 2012
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5. On Lebruary 23, 2009, _  iled a
refimd claim of” § with the Division on behal [ of the asserting that
the Acl’s assessment had been overpaid during the period January, 2007 through March, 2007
inclusive. Sce Bxhibits 10 and 11. On March 16, 2009, filed & second refund
claim of § with the Tivision on behalf of the asserting thal the Act’s
assessment had been overpaid during the period April, 2007 through Seplember, 2008 inclusive,
See Bxhibit 13. DBoth of refund claims were timely fled and adequately
docurmcnted. Sec Exhibit 14, On MNovember 12, 20009, refund claims of
$ and § were demed. See Exhibit 20, '

6. Omn February 23, 2009, . filed a refund claim of & with the
Division on behall of the asseriing that the Act’s assessment had been
overpaid during the period throngh January. 2007 through March, 2008 inclusive, See Exhibits 22
and 23, On March 16, 2009, filed a sccond relund claim of | with the
Division on behalf of the asserting that said assessment had been vverpaid
during the period April, 2007 through September, 2008 inclusive, Sce Lxhibit 25. Both retund
claims by were timely filed and adequately documented. On November
12, 2009, refund claitns of § and $ were denicd.
Sce Exhibit 32.

7. On September 22, 2009, filed a refund claim ol with
the Division on behall of the ) B -agserting that the Act’s assessment had been
overpaid during the period August, 2007 {hrough March, 2009 inclusive. See Exhibits 34 and 33,
’ refund ¢laim for the period Auguat, 2007 through March, 2009 was timely
filed and adeguately documented. Sec Lxhibits 36, 37, and 38. On November 27, 2009,

refimd claim of §: was denied. See Fxhibit 39,
8. On February 23, 2009, filed a refund claim of with
the Division on behalf ol the asserling that the Act’s assessment had been

overpaid during the period August, 2007 through March, 2009 inclusive. See Fxhibits 40 and 41.
refund claim for the period August, 2007 through March, 2009 was timely
filed and adequately documenicd. See Exhibits 42, 43, and 44. On November 27, 2009,

refund claim of § cwas denied. Sce Exhibit 45.
9, On Seplember 9, 2009, filed a refund claim of § with
the Division on behalf of asserting that the Act’s asscssmenl had been overpaid

during the period August, 2007 through March, 2009 inclusive, Sec Lixhibits 46 and 47.

refund claim for the period August, 2007 through March, 2009 was timely filed and
adequalely documented. See Exhibits 48, 49, and 50. On November 27, 2009, ’
refund claim of §: was denied. Sce LExhibit 51. '

1. On December 10, 2009, filed, with the Division, timely written
requests for administrative hearing regarding the denial of the Taxpayers’ refund claims under the
Nursing Carc Provider Assessment. See FExhibit 52, -



V. DISCUSSION

A. Legislative Intent

The Rhode Island Supreme Court has consistently held that it effectuales legislative intent
by examining a statute in its entirely and giving words (heir plain and ordinary meaning, Jfn re.
Falstaff Brewing Corp., 637 A2d 1047 (R.I 1994). If a statute is clear and unambiguous, “the
Court must interpret the statule H’rcral]}r and must give the waords of the statute their plain and
ardinary meanings.” Oliveira v, Lombardi, 794 A.2d 453, 457 (R.T, 2002) (citation omitted). The
Supreme Courl has also established that it will not interpret legislative e.nactmﬂnts.in amanner thal
renders them nugalory or thal would produce an unreasonable result. See Defenders of Animals v.
DEM, 553 A2d 541 (R.I 1989) (internal citation omitted). In cases where a statute may contain
ambiguous language, lhe Supi:eﬂm Court has consisten(ly held that the legislative intent musl be
considercd. Providence Jowrnal Co. v. Rodgers, 711 A2d 1131 (R1. 1998). The statutory provisions
must be examined in thﬁir cntirely and the meaning mosl consistent with the policies atid purposes ol
the legislature must be eflectuated, Jd.

B, Relevant Statutes and chulﬁliuns

R Gen. Laws § 44-51-2 states in part as follows:

Definitions, — Except where the context otherwise requires, the following words
and phrases as used in this chapter shall have the following meaning:

(2) "Assessment” mcans the asscssment imposed upon gross patient revenug
pursuant to this chapter.

(3) "Giross palient revenue" means the gross amount received on a cash basis
by the provider from all paticnt care services. Chatitable coniributions, donated goods
and services, fund raising proceeds, endowment support, income from meals on wheels,
income from investments, and other nonpatient revenues defined by the fax
administrator upon the recommendation of the depariment of human services shall not
be considered as "pross patient revenuc'.

ik

(5) "Provider" means a licensed facility or opcrator, including & government
facility or operator, subject to an assessment under this chapter.



R.1, Gen. Taws § 44-51-3 provides in part as follows:

Imposition of assessment —Nursing facilities. —(a) For purposes of this scetion,
a "nursing facility” means a person or governmental unit licensed in accordance with
chapter 17 of title 23 to establish, maintain, and operate a nursing lacility.

(a) Vor purposcs of this section, a "nursing facility”" means a person ov
sovernmental unit licensed in accordance with chapter 17 of title 23 to establish,
maintain, and operale a nursing lacility.

(h) An assessment is imposed upon the gross patient revenue recetved by every
nutsing facility in each month beginning January 1, 2008, al 4 rate of five and one-half
pereent (5.5%) for services provided on or afler Jannary 1, 2008. Livery provider shall
pay the monlhly assessment no later than the twenty-fifth (23(h) day of each month
Tollowing the month of receipt of gross paticnt revenue.

{c) The asscssment imposed by this section shall be repealed on the effective
date of the repeal or a restricted amendment of those provisions of the Medicatd
Voluntary Contribution and Provider-Specific Tax Amendments of 1991 (P.L. 102-
934) that permit federal financial participation to match slate funds generated by taxes.

(d) If, after applying the applicable lederal law andfor rules, regulations, or
standards relating to health care providers, the lax adminisirator deternuves that the
asscssment rate cstablished in subsection (b) of this section exeeeds the maximum rate
ol assessment that federal law will allow without reduction in federal financial
parlicipation, (hen the tax administralor is directed to reduce the ussessment to a rale
equal lo the maximum rate which the federal law will all ow without reduction in federal
participation. Provided, however, that the authority of the lax administralor to lower
the assessment tate estublished in subscetion (b) ol this section shall be limited solely

10 snch determination.
bkl

RI Gen, Laws § 44-51-1 ef seq., the Nursing Facility Provider Assessment Act, is a

mechanism whereby (he State! receives funding for Medicaid via lederal Finaneial Participation
(“FFP*). The Nursing Tacility Provider lax assesses the gross patient revenue of mursing facilities.
In impoging the Nursing Tacility Provider lax, Rhode Island receives FFP matching lunds® In

order fot states fo receive Federal malching funds, states must comply with Federal gnidelines.

1 58eate” refers to the State of Rhode [sland, When state is used with a small “s,” that references a generic state within

the Tniled States.

s Rhode 1sland enacted said tax statute in 1992 aller Congress passed the Medicaid Volmtary Comntritmtion and
Provider — Specific Tax Amendments of 1991 codificd as 41 USC § 1396(D). The stamite provides that if Vederal Jaw
is changed so thal slates are no longer allowed o raize matching Medicaid funds by health care provider taxes, the

Thode Island health care provider tax will cease, See K. Gen. Laws § 44-31 “Feh
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See 42 UJSC § 139h(w)( D(AN(I).® The Federal statute provides that the sum to be puid lo a state
will be reduced by any revenues received by a stale [rom health care related taxes, other than

broad based health care related taxes,” Regulations have been promulgated in relation to what is

£ 42 1USC § 1396h s cntitled “payment Lo the states.” 42 USC § 1396h({w)( (AL provides in parl as follows:

(w) Prohibiticn on use of voluntary confributions, and limitation on the use of provider-specific taxes

to obtain Federal financial participation under Medicaid.
(1) (A) Notwithstanding the previous provisions of this scetion, for purposes ol determining
lhe amount to be paid to a State (as defined in pavagraph (7)(D)) under subscetion (a)(1) tor
guarters in amy (iscal year, the lotal amount expended doring such [scal year as medical
assistance under the State plan (as determined without regard to this subsection) shall be
reduced by the sum of any revenues received by the State {or by a unit of local government in
the State) during the fiscal year— '

(i) from provider—related donations {as defined in paragraph {23 AN, other than--

(1} bona fide provider-related demationa (as defined in paragraph (Z)(B)), and
(1) denations deseribed in paragraph (2{C);

(i) from health care relaled taxes (as defined in paragraph (3)(A)), other than broad-

based health care related taxes (as defined in paragraph (3)(B));

(i} from a broad-based health care velated law, if there is in offeel a hold havmless

provision (described in paragraph (4)) with rospect to the lax; or

{iv) only with respect Lo Stats fiscal years (or portions thereol) ocouring on or alicr

Tamwary 1, 1992, and before October [, 1995, [rom broad-based hoalth cave related

taxes to the extent the amount of such taxes collected exceeds the limit established

ander pravagraph (3 L
ek d: .
(3) (A) In this subsvetion (except as provided in paragraph (6]), the term "health care relatad
{ax" means a tax (us defined in paragraph (7)) thil-

(i) is relaled to health care items or services, or o the provision of, the authority to

provide, or payment for, such ilems or services, or

(i) ismot Hmiled to sueh items or services but provides for frestment of individuals

ar entities thal are providing or paying for such ilems or services thal is different from

the lreatment provided to olher individoals o entities,
Tn upplying clause (1), a tax is considered o relate to health care ters or services
if at Teast &5 percent ol the burden of such lax falls on health care providers,

{15) In this subscction, the term "broad-based health care related Lux" means a health care
related tax which is imposed with respect to a class of health eare items or services (as described
in paragraph (T)(AY) or with respect t providers of such ilemng or services and which, except as
provided in subparagraphs (D, (F), and (19)--

(i) is imposed at least with respect to all items or services in the elass farnished by all
non-Federal, norpublic providers in the State (or, in the case of a tax imposed by a unit of local
savernment, the arca over which the unit has jurisdiction) or i3 imposed with respect to all nen-
Federal, nonpubitic providers in the class; and

(i) is imposed uniformly (in accordance with subparagraph (€3)).

=k

7 Iie parties agreed in their bricls that the delermination ol wheiher a state complies with the requirements for
receiving funds under the FPP iz made by the Centers for Mudicare and Medicaid Services (“ChE™)L



permissible to be taxed i order Lo veceive matching fimds.®  The regulations require that such

taxes must be broad-based, uniformly imposed, and not vielate the hold harmless provision.” The

¥ 42 CFR § 433.50 provides in prarl as [ollows:

Basis, scope, and applicabilily
{a)é 133.500a) Pasis. This subpart interprets and implemunls—
(135 433.5002)(1) Scetion 1902(a3(2) of the Act which requires States to share in the cost of
medical assistance expendinires and permit both Stale and logal governments to participate in
the tinaneing of the non-lederal portion of medival assistance expenditures.
()5 433.50(a)(2) Section 1903(a) of the Acl, which requires the Secretary to pay each State an
amount cqual to the Federal medical assistance percentage of the total amounl expended as
modical assistance under the Stale's plan
(3% 433.3002)(2) Section [903{w) of the Act, which specifies the meatment of revenues [rom
provider-related donations and health carc-related taxes in determining & Stute's modical
assistance cxpenditures for which Federal (inancial participation (FFP) is available under the
Medicaid program,
(b} 433.50(k) Scope. This subpart--
{1)§ 433.30(b)1} Specifies Statc plan requirements for State lmancial participation in
expendilures Tor medical assistance.
{18 433.50(R)(2) Defines provider-related donations and health care-related taxes thal muy he
received withoul a reduction in FFD,
(35 4335000031 Specifies rules for revenues recelved from provider mlului donations anLl
Liealth carc-relaled taxes during a transilion periad.
(45 433 30(h)(4) Listablishes limitations oo FIF when States receive funds Imm provider-
refaled donations and revenues generated by health cars-related taxes.
(c}t; 433.50(c) Applicability. The provisions of this subpart apply to the 50 Slates and the District of
Colurnbia, but not to any State whose entive Medicaid program is operated under a walver granted under
section 115 of the AcL.

? 42 CUR § 43168 provides in part as follows:

Permissible health cars-relared taxes

{15 433.68(a) General rule. A State may recelve health care-related taxes, without a reduction in ITT,

anly in accordance with the requirements ol Lhis section.

(b5 433.68(h) Permigsible health care-related taxes. Subject to the limitations specified in § 43370, a

State may recoive, without a reduction i FFP, health care-related taxes ifall of the following are met:
{134 433.68(b)(1} The taxes o Innud based, as specified in paragraph (¢ of this section;
{1)§ 433.68(b)(2) The taxes arc uniformly imposed throughoul a jurisdiction, ag specified in
paragraph {d) of this section; and
(3)§ 433.68(0)(3) The tax program does not violate the hold harmless provisions specified
paragraph (£) of this section, .

{c) PBroad based health care-related tuxcs. § 433.68(c)
{1)% 433.68(c)(1) A health carc-related tax will be considercd Lo be broad baged if the fax is
imposed on at least all health care items or services in the class or providers of such items or
sorvices furnished by all mon-Federal, non-public providers in the State, and 15 impaosed
uniformly, as specified in paragraph (d) of this section.
{2)% 433.68(c)(T) If & hoalth carc-related tax is imposed by a unit of local govermment, the tax

" musl extend to all fterns or services or providers (ov to all providers in a class) in the area over

which the unit of government huy jurisdiction.
{15 433 AB(c)(3) A State may reguest a waiver from CMS ol the requirement that a tax program
he broad based, i accordance with the procedures specilicd in § 435,72, Waivers from the
uniform and broad-based requirements will automatically be granted in cases of variations in

=



licensing and cerlification fees fur providers if the amount of such fees is nol more than § 1,000
annually per provider and the Wtal amount raised hy the State from the fees is used in the
addministration of the lieensing or certification program.

(415 433.68(d) Uniformly imposed health care-related taxes, A health cave-velated tax will be cousidered
to be imposed uniformly even if it excludes Medicaid or Medicare payments (in whole or in part), ov
baoth; o, in the case of a health carerelated lax based on revenucs or receipts with rospect to a class of
ftems or services (or providers of items or services), if it excludes sither Medicaid or Medicare revenucs
with respect to a class of items o services, or both, The exciusion of Medicaid reventies must be apphied
uniformiy Lo all providers being taxed,

L1

(1% 433.68(d)(1) A health care-related tax will be considered to be imposed uniformly 3 it
meets any ane of Lhe following erileria: i
(138 A33.68()(10 Fthe tax W o licensing fee ar similar tax imposed on a class of health cure
services (o providers of those health care flums or services), the Lax is the same amount [ar
gvery provider firnishing those ltems or seTvices within the class
(i)§ 433.68()(1)(1i) If the lax is a licensing lte or similar tax impuscd on a class of heallh care
items ov services {or providers of those ftems or services) on the basis of the number of beds
{licensed or otherwise) of the provider, the amount of the tax is the same for each bed of cach
provider of those items or services in the class.
({115 433.68(d) 1)) 17 the tax is imposed on provider revenue or receipts with vospect to a
class ol ilems or services (or providers ol those health care ilems or services), the lax is Inposed
at a uniform rate for all services (or providers of those ilems or services) in the class on all the
oSS TCVENTes 0T Teceipls, or on net operaling revenues relating lo the privision of all items or
services in the State, unil, or jurisdiction. Net operating revenue means gross charges of
facilitics less any deducted amounts for bad debts, charity care, and payer discounts.
(iv)& 433.68(d)( 1)(iv) The tax is imposcd on items or scrvices on a basis olher than those
speeified in paragraphs (d)(1) () through (iif) of fins seslion, &g, an wdmission tax, and the
Slate eatablishes to the satisfaetion of the Secretary thal the amount of the ek is the same for
cach provider of such items or services in the class.
(2)% 433.68(d)(2) A Lax imposed wilh respect to a class ol health cave items or gervices will not
be considered to be imposed vniformly if it meets either ane of the following Lwo criteria:
()4 433.68(d)2)(1) The tax provides lor eredits, exclusions, or deductions which have as ifs
purpose, of tesylts in, the returm to providers ot all, or a portion, of the tax paid, and it results,
divcelly or indirectly, in & tax program in which--
(A)S 433.68(d)2NINA) The net impact of the 1ax and paymenls is nat generally
redistributive, as specificd in paragraph (c) of this section; and
()5 433.68(d)2ENR) The amount of Ihe Lax ia directly correlated to payments under
the Maedicaid program.
(i)§ 433.68(d)2)(ii) The tax holds taxpayers harmless for Lhe cost of the tux, as
describcd in paragraph (1) of this seetion,
(3}5 433.68(c)(3) IF & tax doss not meel Lhe criteria specified in paragraphs (e 1D
throush (iv) of this seetion, but the Stale cstablishes that Lhe tax is imposed unilormby
in accordance with the procedures for a waiver specifivd in § 433,72, the Lax will be
treated asa nniform fax,

(f)§ 433.68(0) Hold harmloss, A taxpayer will be considercd 1o be hield harmless under a tax program if
any of the [ollowing condilions applies:

(1% 433.68(£)(1) The State (or other unit of government) imposing Lhe tax provides fin a direct
or indirect non-Medicald payment Lo those providers or others paying the tax and the paymont
amount is positively coteelated (o vither the tax amount or fo the difference hetween the
Medicaid payment and the tax amounl. A positive correlation includes any positive relationship
between these varighles, even if not consistent over time.

(2)4 433 .68(f)(2) All or any portion of the Medicald pryment to the taxpayer varies based only
on the lax amount, neluding where Medicaid payment is conditional on receipt of the tax
amaounl,



regulations categorize 19 classes of health care services and providers. '’

Thus, if a state iImposes
health care related taxes hat arc not broad based as defined by statule and regulation, the amount

paid to the stale for FPP will be reduced by the amount of those noncompliant faxes,

(3)§ 433.68(f)(3).The State (ur other unit of government) imposing the tax provides (or any

diveel or indirect payment, olfscl, or waiver such thal Lhe provision of that payment, oflscl, or

waiver directhy or indirectly guarantees to hold taxpayers harmless for all or any portion ol he

Lax amaount. '

(i)§ 433.68(A(3)(7)
{A)8 433 6R(O(TUD(A) An indireel guarantes will be determined (o exist under a two
prong "guarantes” test. If the health care-related tax or taxes om cach heallh cave class
are applicd at a rate that produces revenues less than or equal (o 6 percent of the
revenues received by the faxpayer, the tax of taxes are permissible under this test. The
phrase "revenues Teceived by Lhe taxpayer” vefers {o lhe net patient revenue
ulirittable to the assessed pormissible class of health carc ilems or services. Tlowever,
for the perfed of Jamwary 1, 2008 through Seplember 30, 2011, the applicable
percentage of net piationt service revenus is 5.5 percent. Compliance I State fiscal
year 2008 will be evaluated from January 1, 2008 through the last day of State fiscal
year 2008, Berinning with State fiscal year 2009 Lhe 5.5 percent tax collection will be
ineasurad on an anmual Slate fscal vear basis,
(B A30.68(0(((R) When the tax or taxes produce revenues in exeess of Lhe
applicable percentage of the revenues received by the laxpayer, CMS will consider an
indirect hold harmless provision to exist if 75 pereenl or more of the taxpayers in the
class receive 75 percenl or more of their total lax costs back in enhmced Medicaid
payInents or other State payments. The sccond prong of the indirect hold harmluss Lest
is applied in the aggregate to all health care laxes applied to each class, TE this standard
is violated, fhe amounl of tax revenus to he olfsel from medical assislance
expenditures is the total amount of the taxpayers' revenues received by the State,

W42 UISC & [3960(w)(7) defines eipht (8) specific catepories of health care ilems and services as well as a calogory
indicating that more calogories may be set by regulation. 42 CFR § 433.56 provides as follows:

Clesses of health carc services and providers delined
{a)§ 433.56(a) For purpases of this subpart, cach of the following will be considered as a separate class
ofhealth care ftems or services:
(138 433.56(a)( 1) Inpatient hospilal services;
{218 433.50(1)(2) Outpatient hospital services;
(3§ 433.50(a)(3) Nursing facility services (other than services of inlermediate care facilities
for individuals with intellectual disabililicg):
()5 433.56(2)(4) Intermediate care favility services for individuals with intellectual disabilities,
and similar services firnished by community-based residences lor individuals with intellectual
disabilities, under a waiver under scotion 1915¢c) of the Act, in a State in which, as of December
24, 1992, at fcasl 85 percent of such facilitics were classified as ICK/11Ds prior to the grant of
the waiver; :
(535 433.56¢a)(5) Physiclan services;
(85 433.56(2)(6) Homes health care services,
(7§ 433.56(2)(7) Oulpatient prescription drugs;
(%)8 433.56(2)() Services of managed care organizations (including health maintenance
organizations, proferred provider arganizations);

g



C. Arpuments

The Division argued that the Taxpayers werc asserting a “right” of the CMS sinec CMS
determines whetler a state’s health care lax complies with statutory and regulatory requitemnents.
The Taxpayers argued thal they are not asseriing a righl ol CMS, bul rather argued that they
overpaid taxes to Rhode Istand so seek refunds. The parties i sputed whether hospice and ancillary
services may be laxed. Uinally, the Taxpayers argued that insurance carriers are exempl under
Federal law [rom being taxed under 'Lri-Care and Medicare Advantage so that as providers (hey
shonld be excrapt because the coslis passed through Lo the carriers; however, (he Division argued

thal the Vaxpayers are arguing for an exemption which as providers, they arc not entitled.!!

(9% 433.56(u)(%) Ambulalory surgical venter services, as described for pinposes of the
Medicare program in section TRI2(a)2HFHD) of the Social Security Act. These scrvices are
defined to include facilily scrvices only and do not include surgical procedures;
(10Y8 433.56(a)(10) Denlal services;
(113§ 433.56{=)(11) Podiatric services;
{12)§ 423.56{)(12) Chiropraclic services;
(£3)5 433.56(1)(13) Optometric/optician services;
(14)§ 433.56{2)(14) Paychological services; ,
(15)§ 433.56(a)(15) Therapist services, defined to include physical thetapy, speech therapy,
ascupational therapy, respiratory therapy, andiological services, and rehabilitative specialist
SEIViCes;
(16)4433.56(a)( 16) Nugsing services, defined Lo include all mursing services, including services
of nurse midwives, nurse practilionets, and private duty nurses;
(1735 433.56(a)(1 7) Laboratory and x-ray svrvices, defincid as services provided in a licensed,
free-standinp laborataty ot x-ray [acility, This definition docs not include laboratory or x-ray
services provided in a physician's office, hospilal npatient department, or hospital outpaticnt
depariment;
(18)§ 433.56(a)( | &) Emergency ambulance services; and
{1938 433.56{a)( 19) Uther health cate items or services ot lHsted above on which the Stute has
enacled a licensing or certification fes, subject to the following:
()% 433.56(2)(1N0) The fee musl be braad basced and uniform or the Stale must
raceive g waiver of these requirementls;
(il)§ 433.56(a)(19)(i1) The payer of the fee cannol beheld harmless; and
(ii)§ 433.560a)(19)(iii) The aggregate amount ol the fee cannol cxcead the Slalc's
estimated cost of operating the licensing or certification program.
{(b)§ 433.56(h) Laxes that pertain to each class musl apply ta all ilems and services within the class,
rogardless of whether the items and servicos are firnished by or through a Medicaid-certified or licensed
provider,

Il In gddition, the Division argued that the Taxpayers were asserting a Federal preemption argument, but the
Feoxpayers argned that they were nol argning Federal presmplion, but rather were arguing that the imposed Laxes do
not comply with Federal requirements. In addition, the Division argned that the Taxpayers were asserting 4
constitulional claim over which an administrative agency does not have jurisdiction. An administrative agency cannot
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D. Whether the Taxpayers are entitled to any of their Refund Requests
1. Ancillary and ospice Services

Pursuamt to R.L Gen, Laws § 44-51-7,1% the Taxpayers requested a refund of taxes paid as
part of Nursing Facility Provider asscssments. The Taxpayers” argument is thal they have overpaid
their taxes becauss the provider laxes imposed by Rhode Islund arc noncompliant with ['ederal
statutory and regulatory requirements for Rhode Island fo receive Medicaid malching funds.
ITowever, there is no provision in the Federal law or regulation that any taxes imposed in
contravention of the FPP provisions are somehow illegal and cannot be imposed by a slate.
Certainly Rhode Island expeets thal its provider asscssments are solely for {he purposes of
receiving matching lunds because such provider assessments arc to be aulomatically repealed if
the Federal government repeals the statute that permits PP to malch state funds gencrated by law,
R.I, Gen. Laws § 44.5 1-3(c). Howcver, the conscquence under Federal law and regulation 15 that
if a state imposes a tax in contravention of what is allowed by statute and regulation for matching

funds, the amount paid to a state shall be reduced 1 Thus, if Rhode Tsland’s provider asscssments

spvalidate state statutes as unconstitutional. See Owmers-Operators Iadependent Drivers Assuciuation of America v.
Rhode fsland, 541 A2d 69 (KL 1988). The Taxpaycrs were not seeling any type of declacation that the Slalo law
was imeonstitutional. Tho issue of Federal presmption is not relevant fo Lhe legal analysis in this matter.

2L Gen. Laws § 44-51-7 provides us Tollows:

Claims for refimd - Hearing upon denial. — (a) Any provider subjecl Lo the provisions of this
chapter may file & claim for refind with the tax administrator al any time within two (2) years afler the
assesament has been paid, If the lax administrator shall determing that the asscssment has been overpaid,
he or she shall male a refund with interest from the date of overpayment.

(b) Any provider whose laim for refund has been denied may, within thirty (30) days (rom the
date of the mailing by the tax administrator of the notice of the decision, request a hearing and the tax
administralor shall, as soon as practicable, set a time and place fin the hearing and shall netify the
provider.

I3 The Siate would also he able to contest a CMS determination to reduce payment of FPP in Federal administrative
proceedings. 42 CFR § 43042, The State could also petition the Sceretary of Human Services for a waiver of the
Federal requirements regarding taxes. 42 CFR § 433.68(¢). The Stale could also choose to amend any noncompliant
tux statutes or it could accept the reduction in FPE.
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were found by CMS to be noncompliant with I'PP requirements, the amount to be paid to Rhode
Tsland by the Federal government wonld be reduced by the amount of such noncompliant taxes.

There are no stututory or regulatory grounds in either Federal or State law that provide a
basis to argue (hat a taxpayer has a right to a refund of a tax paid pursuani fo a statule (hat
contravenes the TPP requircments, Thus, even if CMS lound the Stale’s provider laxes were
noncommpliant with IPP requirements,' it does not follow thal a taxpayer has overpaid the Lax.

In this siumiﬂn, the Taxpayers requested thal the Division find certain provider taxes do
not comply with TPP, However, even if the Division felt that certain laxes were noncompliant,
the result would still nol be a refund of taxes paid. There is no basis to argue an overpayment of
any taxes paid —assuming they are noncompliant - becausc there is nothing prohibiling those taxes
[rom being imposed except for il a state chooses to parlicipate fully n FPP. Therefore, it is
iirelevant what (he Division finds in terms of whether the taxes comply with FPP or not becausc
even if they do nol (as determined by CMS or the Division), the legal consequence is not that the
laxes were overpaid, bul that perhaps the Stale might bhave its paymenl reduced (depending on
whether CMS or Division made the delermination).

Therefore, in terms of (he hospice and ancillary laxes, there 18 no reason o perform an
analysis an whether those (axcs are allowed because cven If il was determined by the Diﬁsiun that
they are noncompliant with Federal requirements of what taxes are allowed 1o be malched, such a
determination does not result in a refund. The Taxpayers would not have overpaid a tax, but rather
would have just paid a tax for which the Division (hinks the State should nol be paid for by the
Federal governmenl, Nonetheless, as set forth below, a statutory analysis demonsirates that both

of these taxes arc allowed by PP,

I There is no cvidence that CMS has found any of the taxes that the Taxpayer argued were noncompliant to be
noncompliand,
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a. Classification of Facilities

The Taxpayers argued that Rhode Island does nol meet the broad-based requirement for
states to recetve PP malching funds due to the fact that they arc charging a tax based on a
classification of a facility and not for its services, The Division argued that the Federal statule
allows the ta}é to be broad bascd if it is imposed on services in a class or providers of such items
and in this situation the Staie has chosen to tax providers (nursing providers).

Neither the Federal statute nor the Tederal regulations limit the lax lo services. 42 UsC §
1396b(w)(3) defines a lax that “is related to health care. items ot services, or Lo the provision of.”
See foolnote six (6). 42 CFR § 43ﬁ.68{{;} delines broad based health care related taxes 1 imposed
on at least all health care ilems or scrvices in the ¢lass or providers ol such items or servim:.x.“ Sce
[ootnote nine (9), The term “or™ is “a disjunctive parlicle uscd to express an alternative or 1o give
of choice of on among (wo or I‘IIC;I'B things.” In e Abby D, 839 A.2d 1222, 1224 (R 1. 2004) (citing
to Black's Law Dictionary). Secalso Morrison v, C.LE., 505 F.3d 658 (9™ Cir.), Thus, the Federal
statute provides that broad based taxes may be imposed o scn-‘ic:.::a or providers.

The 'l_'axpa,}rers argued that the Statc is taxing hospice and ancillary services at nursing
facilities but not taxing hospice and ancillary services offered by other providers'? so that the
Stale’s fax is not broad based or uniform. However, the Federal reqﬁir:;:mentﬂ allow a tax to be
hroad based and uniform if upplil;:d to a provider, The Federal requircments do not Hmit taxes to
services provided, but rather provide a choice. Rhode Island chose lo tax marsing providers as’
provided for in R.I Gen. Taws § 44-51-3, As all nursing providers are taxed, the tax is broad
based and uniform, Thus, the taxss ol hospice and ancillary services provided by a .11ursing lacility

arc properly taxed.

15 The Taxpayera did not offer any evidence of this alleged different lax reatment. .

13



h. Ancillary Services
The 'L'axpayers also argued (hat while ancillary services (physical, speech, EJEE-IUPEIHHT!E.I
therapy) are included in the Lype of services that can be laxed, they are nol nursing facility services
which are being taxed. The Taxpayers arguc that ancillary scrvices are distinet from nursing
services and just taxing ancillary services provided by nursing providers and not by other providers
is not broad based and uniform.'® ITowever, the Stale is taxing all nursing providers and lhere is
no cvidence (hat the tax is not broad based.
(A Mospice Services
The ‘Laxpayers argued thal lhe State by laxing hospice services is attenipting (o tax the
‘mursing lueilitics for all services provided rather than the classification of services provided, The
Taxpayers argued that hospice scrvices are m:r.t nursing facility services and classifying such
services is not permissible under the scrvice calegorics.”” The Division relied on the Federal law
and statule to areue that hospices are licensed so can be taxed. 42 USC § 1396b(w)(7)(A) provides
that further classifications can be established by regulation and the regulation provides lhat
licensed serviccs may be taxed. See footnote ten (10). R Gen. Laws § 23-17-1 ef seq. roquires
(hat a “health-care facility” be licensed. Based on the definitions of a health care facility in place
during the refund ime period (and currently) hospices are to be licensed."™ R.I Gen. Laws § 23-
17-38 provides lor the establishment of fees for the licensing of health care facilities and said

statute’s version in effect in 2007 indicated specific fees for the hospice licensing shall be

16 'here was no cvidence of this alleged different taxing struciure.

" “Ihe Taxpiayers argned that Rhode Island dovs not meet the broad based requirermont for states to receive FPP funds
since the Stale is charging taxes based on classification of fucilities and not services. The Taxpaywrs argue that the
CMS has addressed this in other states, but did not provide any documentation or citation to such decisions.

5 Por past versions of K1 Get, Laws § 23-17-2 (defimitions] in place during the refund periad, sue P.L, 2003 ch, 376
art 34 § 1; P.L. 2008 ch, 245 art. § [; and P.L. 2008, ch. 313, &1,
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established by regulation, P.T.. 2007, ch. 73, art. 39, § 30. Section 3.1.1. of the Rules and
Regulations for the Licensing of Hospice Care promulgated by the Department of [Tealth that were -
effective in 2002 and then in July, 2007 both include a e for T-hr: licensing of hospice care,

The Federal regulation established a category under which hospice services fall. There are
no grounds Lo argue that such services cannol be taxed under the Federal statlutt: and regulation.

f... Medicare Advantage and Tricare

Medicare Advanlage is a health insurance program for Medicare eligible individuals and
Tricare is a health program of the Uniled States Department of Defense Military Health Systeni.
Both parties agreed that the Jaw for both programs prohibit the laxing of insurance caniers, ¥ The

parties agreed in (heir briefs that the (est for both Medicare Advantage and Tricare has become (by

1942 CTR § 442 404 addresses the issuc for Medicare Advantage:

State preminm taxes prohibited

(1) Basic rule. No premium tax, foe, or other sindlar assessmenl may be imposed by any State,
the Districl of Columbia, the Commenwealth of Puerto Rico, the Virgin Islands, Guam, and American
Samoa, ur any of their political subdivisions or other governmenlal authorities with respoct Lo any
payment CMS makes on behall of MA envolless under subpart G of this part, or with respeel Lo any
payment made to MA plans by beneficiaries, or payment to MA plans by a third party on a henoliciary's
behalt,

(b} Construction. Nothing in this section ghall be construed W exenpt any MA organization
from taxcs, fees, or other monclary assessments related to the net income ar profit that acerucs to, or is
cenlized hy, the organization from business conducted under this part, if that tax, fee, or payment is -
applicable to a broad ranpe of husiness activity.

'L'he relevant stalutory cite for Tricars provides in part as follows:

10 TISC § 1103, Contracts for medical and denlal care; State and local preemption
(1) Occurrence of preemption. A law or regnlation of a State or local goverument relaling to
health insurance, prepaid hiealth plans, or other health care delivery or linancing methads shall nol apply
ta any contracl entered ity pursuant to this chupler by the Secretary of Defense or the administering
Secretarivs Lo the extent that (he Secretary of Delense or the administering Seeretaries determine that--
(1) the State or local law or regulation is inconsistent with & specific provision of the contract
ar & regilation promulgated by the Secrctary of Defense or the administermg Suoerclaries
pursuant to this chapter [10 USCS §§ 1071 ot seq.]: or ;
(2} the preemption ol the State o local law or regulation is necessary to imploment or
administer the provisions of the contracl or to achisve any other important Foderal fnterest.
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slatutory incorporation and court cases), the pre-emption statute in the Federal Employee lealth
Renelits Act (FEITRA), 5 UUSC § 8905(1).%

The Taxpayers agreed that the Division is comrect in its assertion that the nursing
assessment is being imposed on providers, However, the Taxpayers argued that the nursing
assessment is indircetly being imposed on carriers because the tax is beiné passed through to
carrigrs by the healthcarc providers.

The Taxpayers admil Lhat sinee their filing of their Medicare and Tricare refund claims,
[here have been several Federal and state decisions fhat do not support their position. However,
the Taxpayers argued (hal such decisions are distinguishable, The l'axpayers argued {hal provider
taxcs ate preempled by Federal law as the tax is indirectly imposed on carriers receiving revenue
from the Medicare fund. Presumably since the tax is being passed by the providers (o the insurance
carrier, (he carricrs would be the ones to argue that they are being indirectly improperly tuxed by
this passed through tax. While there is no evidence as to whether the Taxpayers have passed
ﬂlmugh-thc taxes to insurance u::a.rrl'uﬂrss their arpument is (hat the State has indirec(ly taxed tf_m
catriers because the providers arc being reimbursed by the carriers (or these taxes. Despile the
guestion of wh.el,her the Taxpayers wounld even be the party to assert such a relund claim, an

analysis of the T'axpayers’ logal claims show (hat there are no grounds to grant such refunds elaims.

205 TISC & BO0O() provides in part as follows:

{1) Mo tax, foe, or other monetary payment may be impased, directly or indirsctly, on o carrier
or an nnderwriting or plan administration subcontractor of an approved health benefits plan Ty any State,
the District of Columbia, or the Commonwealth of Puerto Rico, or by any political subdivision or other
sovernmental authority thersof, with respect to any payment made from the Fund.

(2) Parageaph (1) shall nol be constued to cxempt any carvier or underwriting or plan
adiminisration subcontractor of an approved health bencfils plan from the imposition, payment, or
collection of a tux, fee, or other monelary payment on the net ineome ol profit accraing (o or realized by
such carrier or underwriting or plan administration subcontracior from business conduvled under this
chapter |5 USCS §§ 8901 st seq. ], il that tax, fee, or payment is applicable fo 4 broad range of business
activity, :
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In their reply bricf, the Taxpayers rely on Travelers Iny. Co. v. Cuomo, 14 F.3d 708 (2nd
Cir. 1993 and Health Maintenance Org. aj'New..fer.m}a Tne. v. Whitman, 72 F.3d 1123 (3™ Cir.
1995) to support their argument that the provider lax is an indirect tax and as such arc forbidden
under the TEITRA, Travelers involved hospital surcharges added to carriers’ bills based on the
type of ingarance coverage involved. Whiiman involved a tax caleulaled by carriers® insurance
premiums. As United States v. West Virginia, 339 F.3d 212 (4" Cir, Eﬂﬂﬂjzz found neither
Travelers nor Whitman involved an indirect tax, but rather involved taxcs imposed on carriers.
'I'he Taxpayers also relied on u Minncsota tax courl decision, HealthPartmers, Inc. v, Comm’r of
Revenue, 1999 Minn, Tax LEXIS 6, but that decision found federal preemption for a tax imposed
on an insurance carrier that was an indirect lay as it was imposed on carriers’ revenues rather than
premiums. That is not the situation here as (he State’s tax is imposed on nursing providers. I'inally,
the Taxpayers cited to Group Herzf..:h Caop. v. Seatile, 146 Wash App. EID (2008) to support their
argument. ITowever, that case involved a city that imposed luxes on an insurance carrier of the
type that are dircetly preempled by the FETTBA,

The statute at issue in {hig matter is a tax imposed ot the gross patienl revennes of nursing
care prnﬁiders. There is no requirenieni that the tax is passed through by the providers (o iT‘ISLLII'EtT'I[‘.G
carriers. The tax is not based on premiums or anything related to insurance carricrs. There are no
grounds to find that a tax solely directed at nursing care providers s s::-nwl].ﬂw an indirect tax on
insursnce carriers and under Federal law should be preempted.

3. Conclusion

Bascd on the forgoing, the Taxpayers arc not entitled to an;;r ol their claimed refunds.

2 Reversud on other prounds by New York State Conf. of Blue Cross & Blue Shield Plans v. Travelers Ins, Co., 314
1.5, 645 (1993): on remand Travelers fns. Co. v, Patali, 63 F.3d 89 (2" Cir. 1995).

2 Ty their reply brief, the Taxpayers cile to the lower courl decizion in West Pirginia, but that lower court decision
was reversed by Lhe 2003 fourth civewil decision.
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VI. TFINDINGS OF FACT

s On or about July 24, 2014, the Division issued a Noticc of Iearing and an

Appointment of Tlearing Officer to the Taxpayers.

2 A hearing began on November 10, 2015 at which time the Taxpayers made oral
argument.
3. Adler (he start of hearing, the parties agreed to have this maller decided on an agreed

to statement of facts and bricfs. Briefs were timely filed by November 21, 2016,
4, The facts contained in Section TV and ¥ are reincorporated by reference herein,

Vi, CONCLUSIONS OF LAW

Based on the testimony and facts presented:

1. The Division has jurisdiction over this matter pursuant to R.L Gen. Laws § 44-1-1 er
wseq, and R.L Gen. Laws § 44-51-1 ef seg.

2 Pursvant to B.L Gen, Taws § 44-51-1 ef seq., the Division appropriately denied all lax
refunds requests made by the Taxpayers.

VUL, RECOMMENDATION

Bused on the above analysis, the Hearing Officer recomnicnds as follows:

Pursuani to R.1. CGen. T.aws § 44:51-1 ¢f seq., the Division properly denied all of the

Taxpayers® refund requests.

Date: ”"IL?.'? ,J? o L b T —
Catherine R, Warren
Hearing OlTicer
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ORDER

I have read the Hearing Offiecr's Decision and Recommendalion in this matter, and T'hereby
tuke the following action with regard (o the Decision and Recommendation:

_b/ ADOPT

REILCT
MODIFY

Dated: 2/ I AMarnye

Neena S. Savage 4
Tax Administrator

NOTICE OF APPELIATE RIGITTS

THIS DECISION CONSTITUTES A FINAL ORDER OF THE DIVISION. THIS
ORDER MAY BE APPEALED TO TIIE STXTH DIVISION DISTRICT COURT
PURSUANT TO THE FOLLOWING WHICH STATES AS FOLLOWS:

I Gen. Laws § 44-51-9 Appeals,

Appeals from administrative orders or decisions made pursuant to any provisions of
this chapter shall be (o the sixth division district court pursuant to chapter 8 ol title 8.
The provider's right to appeal under this section shall be expressly made conditional
upon prepayment of all assessments, interest, and penalties unless.the provider moves
for and is granted an cxemption [rom the prepayment requirement pursnant to § 8-8-
26. 11 the coutt, after appeal, holds that the provider is entitled to a refund, the provider
shall also be paid interest on the amount at the rate provided in § 44-1-7.1,

CERTIFICATION

e[
T herehy certify thal on the & day 17 a copy of the above Decision and Notice
of Appellate Rights was sent by first class mail to theWaxpayers’ altorncys’ addresses on record with
lhe Division and by hand delivery to Bernard Lemos, Esfuire, Déparipent of Revenue, Division of

Taxation, One Capitol Hill, Providence, RI 02908, 4
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