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DEPARTMENT OF TAXATION

DEFENDANT

DECISION
PIRRAGLIA, J. The mattet befote the Coutt is an appeal of a final decision of the Rhode
Island Division of Taxation (“Tax Division™) by Plaintiffs Rhode Island Medical Imaging,
Inc. (“RI Medical Imaging™), Coastal Medical, Inc. (“Coastal Medical”), Joseph C. Cambio,
M.D. d/b/a/ Rhode Island Urological Specialties (“RI Utrological”), Open MRI of New
England, Inc. (“Open MRI”), and LGIN Cardiology Consultants, LLC (“LGLN
Cardiology”) (collectively “T'axpayers” ot “Plaintiffs”) in which the Tax Division denied each
of the Taxpayers’ respective refund claims. On de novo appeal to this Court in accordance
with G.1.. 1956 § 8-8-24, the Taxpayers seek declaratory and injunctive relief to declare “The
Outpatient Health Care Facility Sutcharge Act” (“Outpatient Surcharge”) set forth in

Chapter 64 of Title 44 of the General Laws and “The Imaging Services Surcharge Act”

2010



(“Imaging Sutcharge”) set forth in Chapter 65 of Title 44 of the General Laws (collectively
“Medical Sutchatge Acts”) unconstitutional. Futther, the Taxpayers petition the Coutt for
damages in the form of refunds for all taxes paid in accordance with the Medical Surchatge
Acts, plus interest. Finally, the Taxpayers request the Court to enjoin any further
enforcement of the Medical Sutcharge Acts. This Court has jurisdiction of the Taxpayers’
timely appeal pursuant to G.L. 1956 § 42-35-15 and G.L. 1956 § 8-8-25.

Fot the teasons which follow, the Taxpayers’ appeal is hereby denied and dismissed.

I
FACTS AND TRAVEL

The Taxpayets ate either for-profit professional corporations or limited liability
companies who maintain theit principal place of business within the State of Rhode Island.
Moteover, the Taxpayers are licensed health care providers and, with the exception of RI
Utological, ptovide vatious medical diagnostic imaging services on an outpatient referral
basis. The services offered by each Taxpayer are as follows:

(1) RI Medical Imaging provides general radiology (x-rays),
mammograms, ultrasound, magnetic resonance imaging
(MRI), CT scans, and bone densitometry. Additionally, RI
Medical Imaging offers ambulatory or outpatient surgical

services.

(2) Coastal Medical provides general radiology (x-rays),
ultrasound, CT scans, and bone densitometry.

(3) Open MRI provides magnetic resonance imaging (MRT).

(4) LGLN Cardiology provides medical diagnostic services for
cardiac patients, including echocatdiograms, stress tests,
stress echocatrdiograms, dobutamine stress echocardiogram,
and cardiac perfusion imaging {nucleatr medicine).



(5) RI Urological offers services for the diagnosis and treatment
of m:_;lle urological conditions, including setvices on
outpatients.
At all pertinent titnes hereto, each Taxpayer has offered the respective services enumerated
above.

In June 2007, the General Assembly passed House Bill 5300 Substitute A as
Amended (“Budget Bill””). Pottions of this legislation amended Title 44 of the General Laws
to add thereto a Chapter 64 entitled “T'he Outpatient Health Care Facility Surcharge Act”
and a Chapter 65 entitled “T'he Imaging Services Sutrchatge Act” Both of these
amendments were to take effect upon passage. Although the Governor vetoed the Budget
Bill upon presentment, the General Assembly overrode the veto with the requisite two-
thitds majotity vote on June 21, 2007. Thus, the Medical Sutcharge Acts were enacted into
the General Laws as P.L. 2007, Chapter 73, Article 11. Under the terms of these statutoty
provisions, the Tax Division is charged with the administration and collection of the Medical
Surcharges.

After the Medical Surcharge Acts were enacted, each of the Taxpayerss filed returns
with the Tax Division and made the requisite payments in accordance with the applicable
statute. Specifically, Plaintiffs RT Medical Imaging, Coastal Medical, Open MRI, and LGLN
Cardiology each made payments in accordance with the Imaging Surcharge codified in G.1.
1956 § 44-65-1 et seq. Further, Plaintiffs RT Medical Imaging and RI Urological each made
payments in accotdance with the Qutpatient Surcharge codified in G.L. 1956 § 44-64-1 et

seq. Simultaneously with these payments, however, the Taxpayers filed refund claims for the



amounts that had been remitted. On February 22, 2008, the Tax Division denied the
Taxpayers’ refund requests.

On Match 5, 2008, the Taxpayers filed a timely request for an administrative teview
of the Tax Division’s denial of their claimed refunds and, by agreement, the matters were
consolidated fot a heating on stipulated facts. On November 10, 2008, the Heazing Officer
for the Tax Division issued a Decision and Recommendation, which concluded that the
Taxpayers wete not entitled to the requested refunds. On November 28, 2008, the Tax
Administrator adopted the Hearing Officer’s Decision and Recommendation as his Final
Decision and Ordet.

On December 22, 2008, the Taxpayers filed a tmely Complaint with this Court
seeking a de novo judicial review of the Tax Administrator’s Final Decision pursuant to G.L.
1956 § 8-8-24. Although G.L. 1956 § 8-8-24 provides that “[e]ach appeal of a final decision
of the tax administrator . . . shall be an otiginal, independent proceeding in the nature of a
suit in equity . . . and shall be tried de novo and without a jury,” the Parties hete have
submitted an agreed statement of facts and have jointly submitted exhibits, along with
memoranda in support of their respective positions. A brief heating was held before the
Coutt on May 27, 2010.

II
STATUTORY PROVISIONS AT ISSUE

A
The Outpatient Surcharge

‘The Outpatient Surchatge was enacted as a component of Article 11 of the 2007

Budget Bill. Article 11 was entitled “Relating to Hospital Facilities and Other Medical
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Facilities and Setvices” and imposed fees or levies upon various health care providers. The
Outpatient Surcharge was set forth in Section 2 of Asticle 11 and was made effective upon
passage of the Budget Bill. Following its enactment, the Outpatient Sutcharge was codified
at Chapter 64 of Title 44 of the General Laws, entitled “The Outpatient Health Care Facility
Surcharge Act.” According to the terms of this statute:

“A sutcharge at a rate of two percent (2.0%) shall be imposed

upon the net patient services revenue received each month by

. every outpatient health care facility. Every provider shall pay

the monthly sutcharge no later than the twenty-fifth (25th) day

of the month following the month that the gross patient

revenue is received. This surcharge shall be in addition to any

other authorized fees that have been assessed upon outpatient

faciities.” G.L. 1956 § 44-64-3(b).
As set forth therein, an “outpatient health care facility” is defined as:

“[A] person or governmental unit that is licensed to establish,

maintain, and opetate a free-standing ambulatory surgery center

or a physician ambulatory sutgery center or a podiatry

ambulatory surgery center, in accordance with chapter 17 of title

23.” G.L. 1956 § 44-64-3(a).
Furthet, according to Chaptet 64, the two percent (2.0%) surcharge is imposed upon “net
patient setvices tevenue,” defined as “the charges related to patient cate services less (i)
chatges attributable to charity care, (if) bad debt expenses, and (i) contractual allowances.”
G.L. 1956 § 44-64-2(3). Finally, a “provider” subject to the surcharge pursuant to this

chapter is “a licensed facility or operator, including a governmental facility or operator.”

G.L. 1956 § 44-64-2(5).



B
The Imaging Surchatge

Similar to the Outpatient Sutcharge, the Imaging Surcharge was enacted as a
component of Article 11 of the 2007 Budget Bill. The Imaging Surchatge was set forth in
Section 3 of Article 11 and, as discussed above, was made effective upon passage of the
Budget Bill. Following its enactment, the Imaging Surcharge was codified at Chapter 65 of
Title 44 of the General Laws, entitled “The Imaging Services Sﬁrcharge Act” According to
the tetms of this statute:

“A sutchatge shall be imposed upon the net patient revenue
teceived by every provider in each month at a rate of two
percent (2.0%). Bvety provider shall pay the monthly surchatge
no later than the twenty-fifty [s#] (25th) day of each month
following the month of receipt of net patient setvices revenue.
This surcharge shall be in addition to any other fees or
assessments upon the provider allowable by law.” G.L. 1956 §
44-65-3.

Under Chapter 65, a “providet” subject to this surcharge is defined as:

“[Alny petson who furnishes imaging services for the purpose
of patient diagnosis, assessment or treatment, excluding any
petrson licensed as a hospital or a rehabilitation hospital center
or a not-for-profit organization ambulatory care facility,
putsuant to the provisions of chapter 17 of ttle 23 of the
Rhode Island general laws, as amended or not performing more
than two hundted (200) tadiological procedures per month.
Further, the term ‘provider’ shall not apply to any person
subject to the provisions of chapter 64 of title 44 or to any
petson licensed in the state of Rhode Island as a dentist or a
podiatrist or a veterinarian.” G.L. 1956 § 44-65-2(6).

Further, Chapter 65 sets forth that “imaging services” means and includes:
s P ging

“[AJl the ptofessional and technical components of x-ray,
ultrasound (including  echocardiography), computed
tomogtaphy (CT), magnetic resonance imaging (MRI), positron
emission  tomography (PET),  positton  emission
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tomogtaphy/computed tomography (PET/CT), general nuclear

medicine, and bone densitometry procedures.” G.L. 1956 §

44-65-2(4).2
Although the statute provides that the two petcent (2.0%) surcharge is to be imposed upon a
provides’s “net patient revenue,” this term is not defined within the statute. Nonetheless,
the statute provides 2 definition of “net patient setvices revenue,” setting forth that this
figure reptesents “the chatges related to patient care services less (i) charges attributable to
chatity care, (ii) bad debt expenses, and (iif) contractual allowances.” G.L. 1956 § 44-65-
2(3)3

111
ARGUMENTS ON APPEAL

On appeal to this Coutt, the Taxpayets challenge the constitutionality of both the

Imaging Sutchatge and the Outpatier.t Surcharge. Specifically, the Taxpayers aver that these

' In the initial draft of this legislation, the term “imaging services” was defined as including:

“[AJll the professional and technical component of x-ray, ultrasound
(including echocardiography), computed tomography (CT), magnetic
resonance imaging (MRI), positron emission tomography (PET),
positton emission tomography/computed tomogtaphy (PET/CT),
mammogtaphy, and bone densitometry procedures.” (Emphasis
added.)

However, a later version of the legislation——put forth in House Bill 5300 Substitute A——which
would eventually be enacted by the General Assembly, deleted the term “mammography” and added
the tetm “general nuclear medicine” in the definition of “imaging services.” See G.1.. 1956 § 44-65-
2(4).

*The Court notes that G.L. 1956 § 44-65-2 was amended by P.L. 2010, ch. 239, § 47, which became
effective on June 25, 2010. The only statutory change made by this amendment, however, was that
the definitions of “imaging services” and “net patient setvices revenue” wete reordered. Specifically,
the definition of “imaging setvices,” formetly set forth in G.L. 1956 § 44-65-2(4), 1s now provided in
G.L. 1956 § 44-65-2(3). Likewise, the definition of “net patient setvices revenue,” formerly set forth
in G.I. 1956 § 44-65-2(3), is now provided in G.L. 1956 § 44-65-2(4). Thete were no other
substantive changes made to this statutory scheme by the 2010 amendment. Nonetheless, because
the commencement of this action predated the 2010 amendment, the Court will cite to the former
numbering of G.1. 1956 § 44-65-2 for the purposes of this decision.

* See id.
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Medical Sutcharge Acts ate comptised of a seties of atbitrary and irrational classifications
among various medical practices and practitioners, which are violative of the Equal
Protection Clause of the Fourteenth Amendment of the United States Constitution and
Asticle I, Section 2 of the Rhode Island Constitution. Additionally, the Taxpayers contend
that the Medical Surcharge Acts at issue are inherently vague and ambiguous such that they
fail to provide adequate notice to affected taxpayers, and thus, are in violation of the Due
Process Clause set forth in the Fourteenth Amendment of the United States Constitution
and Article I, Section 2 of the Rhode Tsland Constitution.

In response, the Tax Administrator asserts that the Taxpayers’ claims are wholly
unfounded.  Specifically, the Tax Administrator contends that the Taxpayers’ Equal
Protection Clause challenges are unavailing because any classifications contained within the
Medical Surcharge Acts are supported by rational and logical justifications. Further, the Tax
Administrator maintains that the Taxpayers’ Due Process Clause challenges must similatly
fail, as the Medical Surcharge Acts at issue are neither vague nor ambiguous, and the terms
contained therein can be reasonably understood by the class of persons who are subject to

each respective provision.

v
LAW AND ANALYSIS

A
Taxpayers’ Burden of Proof for Constitutional Challenges

It is axiomatic that a reviewing court must afford great respect and deference to the
enactments of the General Assembly. Indeed, it is a well settled principle that “all laws

regularly enacted by the legislature are presumed to be constitutional and valid.” Parrella v.
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135, 221 A.2d 99, 102 (R.1 1966). As has been set forth by the R.1. Supreme Court, “[tlhe
validity of tax legislation detives ‘from the inherent power of the State to impose taxes.” In

re Opinion to the Governor, 101 R.I. at 30, 170 A.2d at 909 (quoting Manning v. Bd. of Tax

Com’rs, 46 R.I. 400, 413, 127 A. 865, 871 (1925)). Further, according to the R.I. Supreme
Coutt, “[tjhe impositdon or levy of a tax is an exercise of the legislative power of the state
and, in the absence of express constitutional restriction or limitation, the taxing power may

be exercised in [its] entirety by the legislature.” In re Opinion to the Governor, 101 R.L. at

31, 170 A2d at 909. Hence, the General Assembly. is vested with broad authotity over
taxation and has the power to determine what will be taxed, the amount to be assessed, and
what will be exempt. Id. Inherent in this broad authority is the power to create
classifications of petsons and property for tax purposes and, as mentioned, to grant
exemptions from such taxes.  With regard to the former—the creation of tax
classifications—the R.1. Supreme Court has said:

“It is within the power of the Legislature to classify persons and
propetty for the purpose of taxation, and to impose different
burdens upon different classes, provided such classification is
not unteasonable nor atbitrary, but is based upon differences
indicating a reasonable and just relation to the act in respect to
which the classification is proposed. The authority of the
Legislature in the exercise of its police power and its power of
taxation to make classification of persons and property has
frequently been considered in cases involving alleged violations
of the Fourteenth Amendment to the Constitudon of the
United States. The growing tendency is appatent on the part of
the state and federal courts to hold that where a difference
appears it need not be great nor conspicuous to warrant
classification by the Legislature.” Manufactuters’ Mut, Fire Ins.
Co. v. Clarke, 41 R.I. 277, 103 A. 931, 933 (1918) (internal
quotations omitted).
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Similatly, with respect to the latter—the power to grant exemptions from taxes—the R.L.
Supreme Court has opined that:

“The granting of exemptions when not outrageously subversive
is as thoroughly an attribute of sovereignty as is the imposition
of the tax to which the exemption relates. Likewise it is not for
this coutt to question the wisdom of the policy pursued by the
genetal assembly when in the exetcise of its exclusive power it
enacted the exemptions [at issue].” General Finance Corp. v.
Aschetto, 93 R.1. 392, 395-96, 176 A.2d 73,75 (R.I. 1961).

Ultimately, “[i]t is inherent in the exercise of the powet to tax that a state be free to select the
subjects of taxation and grant exemptions[,} [and] [n]either due process nor equal protection
imposes upon a state any rigid rule of equality of taxation.” Archetto, 93 R.IL at 397, 176

A.2d at 76 (quoting Carmichael v. Southern Coal & Coke Co., 301 U.S. 495, 509, 57 S.Ct.

868, 872 (1937)).

C
Taxpayers’ Equal Protection Challenges

With the fotegoing discussion of the General Assembly’s plenaty taxation power as a
backdrop, the Coutt will now address the Taxpayers’ first constitutional challenge; namely,
that the Tmaging Sutcharge and Outpatient Surcharge are each comprised of a series of
arbitraty and irrational classifications among various medical practices and practitionets in
contravention of the Equal Protection Clause set forth in the Fourteenth Amendment of the
United States Constitution and Article I, Section 2 of the Rhode Island Constitution. At the
outset, the Court notes that because the equal protection guarantees of the Noutteenth
Amendment to the United States Constitution and Article I, Section 2 of the Rhode Island

Constitution are similat, only one analysis is necessary. See Rhode Island Insurers’ Fund v.
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Leviton Mfg. Co., Inc., 716 A.2d 730, 734 (R.I. 1998); Rhode Island Depositors Economic

Protection Cosp. v. Brown, 659 A.2d 95, 100 (R.1.1995).

Atticle T, Section 2 of the Rhode Island Constitution provides: “nor shall any petson
be denied equal protection of the laws.” It is well settled that an equal protection analysis
putsuant to this provision begins with an examination of the nature of the classification

cteated by the Legislature. Levitron Mfg. Co., Inc., 716 A.2d at 734. When the classification

does not involve a fundamental right and is not related to a suspect classification, as is the
case in the instant matter, the approptiate standard of review is the rational basis test. See

Mackie v. State, 936 A.2d 588, 596 (R.I. 2007). This standard of review is markedly

deferential and the Court will not delve into the actual motives of the General Assembly

relative to legistaton at issue. See Power v. City of Providence, 582 A.2d 895, 903 (R.L

1990). Rather, if the Coutt “can conceive of any rational basis to justify the classification, [it]

will uphold the statute as constitutional.” Id. (quoting Cherenzia v. Lynch, 847 A.2d 818, 825

(R.I 2004)) (emphasis added). Given that an enactment of the General Assembly is
presumed to be constitutional and the Phintiffs bear the burden of proving beyond a
reasonable doubt that a statute is repugnant to the constitution, the Plaintiffs are required to
“negate esery conceivable basis which might support it.” See Mackie, 936 A.2d at 597

(quoting Medeiros v. Vincent, 431 F.3d 25, 32 (1st Cir. 2005)) (internal quotations omitted)

(empbhasis in original).
In the case at bas, the Taxpayers aver that both the Imaging Sutchatge and the
Outpatient Sutchatge ate violative of the guarantees of equal protection. For the sake of

clatity of analysis, the Coutt will consider each constitutional challenge individually.
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1
‘T'axpayers’ Equal Protection Challenge of the Imaging Surcharge

The Taxpayers contend that the Imaging Surchatge contravenes the Equal Protection
Clause in that it imposes diffetent burdens on persons providing the same services.
Specifically, the ‘T'axpayers maintain that the statutory scheme is comprised of a series of
arbitrary and irrational classifications, providing tax exemptions for (1) providers who do not
perform mote than two hundred procedures, (2) certain medical practices that provide the
same type of imaging services, and (3) diagnostic imaging techniques that are not expressly
set forth in the statute. According to the Taxpayers, the guarantees of equal protection do
not comport with these provisions.

The Coutt disagtees. As will be discussed in the coming sections, the Court finds
sufficient basis for concluding that any classifications or exemptions provided in the Imaging
Sutcharge ate neither atbitraty nor irrational, and in turn, concludes there exists a rational
basis to support each challenged provision.

a
Exemption for Persons Petforming Two-Hundred (200) or Less Radiological
Procedures Per Month

‘The Taxpayers first argue that Imaging Surcharge arbitrarily imposes a tax solely
based on the number of procedutes petformed. In patticular, the Taxpayers take issue with
the provision of the Imaging Surcharge which exempts persons “not performing more than
two hundred (200) ot mote radiological procedures per month.” See G.L. 1956 § 44-65-2(6).
According to the Taxpayers, medical practices with a larger volume of procedures must pay
the tax and smaller practices are exempt. Futther, the Taxpayets emphasize that thete is no

evidence that any study or analysis was conducted by the Legislatore to atrive at the two
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hundsed ptocedure threshold. Accordingly, the Taxpayers contend that this exemption for
petsons petforming two bundred or less radiological procedures is irrational and atbitrary,
and thus, fails to comport with the constitutional guarantees of equal protection.

At the outset, the Coutt reiterates that, as challengers of the statute’s constitutionality,
the Taxpayers carry the burden of persuasion to demonstrate that the classification at issue

facks any rational basis (City of Pawtucket, 662 A.2d at 45) and the Coutt need only conceive

of any rational basis—not wholly irrelevant to the purpose of the statute—swhich supports
the classification in order to find that the Taxpayers have not met their burden. See Mackie,
936 A.2d at 596-97. Given that the Coutt finds the exemption from the Imaging Surcharge
for petsons petforming two hundred or less radiological procedures is supported by a
number of logical bases, the Court concludes that this classification is not violative of the
Equal Protection Clause as the Taxpayers contend.

Fitst and foremost, it is conceivable that the General Assembly made the
detetmination that exempting persons performing two hundred or less radiological
procedutes from the Imaging Surcharge was necessary in order to fulfill the apparent
putpose of the statute; namely, to levy a tax on medical facilities who are principally engaged
in the practice of diagnostic imaging setvices rather than those who employ such techniques
infrequently, as an incidental component of providing broader medical cate. While the
Coutt is mindful that the Equal Protection Clause does not permit the State to single out an
individual and subject him to taxes not imposed on others in the same class (see

Hillsborough v. Cromwell, 326 U.S. 620, 623, 66 S.Ct. 445, 448 (1946)), the Coutt does not

agree that every medical practiioner who petforms radiological services can be grouped
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together as one single undifferentiated class. Rather, there is a readily discernable and
markedly vast difference between a provider such as Plaintiff RI Medical Imaging—that
petforms hundteds of thousands of outpatient diagnostic radiological examinations on 2
purely referral basis evety year*—and a medical practice that compatatively conducts only a
handful of such services in the course of providing medical cate to its patients. The Genetal
Assembly may have rationally concluded that the threshold radiological procedure
tequirement at issue, in conjunction with the other enumerated statutoty exemptions,
afforded a means to direct the tax towards this entirely distinct class of practices and
practitionets. Although it is arguable that the Legislature may not have utlized the most
narrowly tailored means to differentiate between these taxpayers, such is not required for the
purpose of a rational basis review. See Williamson v. T.ee Optical of Oklahoma Inc., 343
U.S. 483, 489, 75 S.Ct. 461, 465 (1955) (noting that a statute’s under-inclusiveness does not
amount to a statutory classification that offends the Equal Protection Clause); see also 16B

Am. Jur. 2d Constitutional Law § 859 (2010). Further, the U.S. Supreme Coutt has

repeatedly stressed that “[a] classification having some reasonable basis does not offend
against [the equal protection] clause merely because it is not made with mathematical nicety,
ot because in practice it results in some inequality.” Gallagher v. Crown Kosher Supet

Market of Mass., Inc., 366 U.S. 617, 624 81 S.Ct. 1122, 1126 (1961} (quoting Lindsley v.

Natural Carbonic Gas Co., 220 U.S. 61, 78, 31 S.Ct. 337, 340 (1911)). Accordingly, the

Coutt is persuaded that the exemption for persons petforming two hundred or less

radiological procedures per month is adequately supported by a rational basis.

* See Transctipt at 9, May 27, 2010, (Testimony of Dr. John A. Pezzullo)
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Additionally, the General Assembly may have determined that providing an
exemption for those petsons who do not petform mote than two hundred radiological
procedutes pet month was a means to lend support to smaller providers in the State. In fact,
the Taxpayets acknowledge in their post-hearing memorandum that this provision has
effectively exempted smaller practices from the Imaging Surcharge. Upon review of the
pettinent case law, the Coutt is unable to find any constitutional infirmity with such an
objective. To the contrary, coutts have held that assisting small businesses is a legitimate
legislative objective, and affording a tax exemption in order to effectuate such is rational and
not violative of the Equal Protection Clause. See, e.g., Gunther v. Dubno, 487 A.2d 1080,
1086-87 (Conn. 1985).

Finally, the Genetal Assembly may have concluded that the time, effort, and expense
of administeting 2 monthly two petcent tax on a medical practitioner or practice group- that
petforms less than two hundted imaging procedures outweighs the benefit that would be
derived from the tax revenue. Despite the Taxpayets’ strenuous argument to the céntrary,
the Coutt is satisfied that considerations of expense and administrative convenience can
serve as a tational basis, in compliance with the Equal Protection Clause, to justify
differences in tax treatment between taxpayers providing similar services. Indeed, the U.S.
Supteme Coutt has held that “[a] legislature is not bound to tax every member of a class ot
none” and, in ‘tutn, “[a]dministrative convenience and expense in the collection or
measurement of the tax are alone a sufficient justification for the difference between the

treatment of small incomes ot small taxpayers and that meted out to others.” Carmichael v.

Southern Coal & Coke Co., 301 U.S. 495, 509-11, 57 S.Ct. 868, 872-73 (1937). Extrapolating
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this principle, coutts have frequently cited administrative convenience as a rational basis to

justify tax distinctions for taxpayers providing or engaging in similar setvices. See, e.g.,

Hearst Corp. v. Iowa Dept. of Revenue, 461 N.W.2d 295, 305-06 (lowa 1990) (exempting

the sale of newspapers from a tax applicable to other periodicals did not violate the Equal
Protection Clause, in part, because the State has a legitimate interest in “maintaining
administrative economy” and the legislature could have determined it would be
“uneconomical and highly imptactical if the tax department was forced to monitor, tegulate

and audit the hundreds of catriers who sell and collect for newspapets on a daily and/or

weekly basis”); Trump v. Chu, 489 N.Y.S.2d 455, 460 (N.Y. 1985) (exempting propetty
conveyances of less than one million dollars from a real estate transfer tax did not violate the
Equal Protection Clause, in part, because the Legislature could have determined that expense
and inconvenience of collecting the tax on small real estate transactions would be

dispropottionate to the revenue obtained); Paper Supply Co. v. City of Chicago, 317 N.E.2d

3, 13-14 (Ill. 1974) (exempting employers with less than fifteen employees from a monthly
tax surchatge did not violate the Equal Protection Clause because “the administrative
convenience and expense incurred in collection ot measurement of the tax provide[d] a

sufficient justification and a rational basis for [the exemption]”); see also Ramtod, Inc. v.

Wisconsin Dept. of Revenue, 219 N.W.2d 604, 610-11 (Wis. 1974); Rocco Atobelli, Inc, v.

State, 524 N.W.2d 30, 37-38 Minn. Ct. App. 1994); City of San Jose v. Donohue, 123

Cal.Rptr. 804, 807-08 (Cal. Ct. App 1975). It is conceivable that the General Assembly may
have likewise determined that the requitements to administer the Imaging Surcharge on

providers who petform two hundred or less procedures a month outweighed the revenue
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that would be genetéted therefrom. This, as the Coutt has noted above, is not repugnant to
the Constitution,

On a final note, the Coutt obsetves that the Taxpayers place great emphasis on the
fact that the two hundted procedute threshold set forth in the Imaging Sutcharge is
unsuppotted by any study or analysis by the General Assembly. Accotding to the Taxpayets,
it appears as if “the legislature picked the number 200 out of thin ait.” This line of argument
is wholly unavailing as it is well settled that a legislature is not required to articulate its
reasons for enacting a statute. ee Fed. Communicatons Commission v. Beach

Communications Inc., 508 U.S. 307, 315, 113 S.Ct. 2096, 2102 (1993); see also Nordlinger v.

Hahn, 505 US. 1, 15, 112 S.Ct. 2326, 2334 (1992) (“[T]he Equal Protection Clause does not
demand for putposes of rational-basis review that a legislature or governing decisionmaket
actually atticulate at any time the purpose or rationale supporting its classification.”). Thus,
“a legislative choice is not subject to couttroom fact-finding and may be based on rational

speculation unsupported by evidence or empirical data.” Beach Communications Inc., 508

U.S. at 315, 113 S.Ct. at 2102. To require the General Assembly to set forth a rationale for
each statutoty distincion ot exemption—as the Taxpayers implicitly request—would be
conttaty to well-established law and the Court declines to entertain such an argument. After
all, the responsibility for drawing distinctions and making classifications is inherently vested
in the General Assembly. As aptly stated by Justice Holmes:

“When 2 legal distinction is determined, as no one doubts that it

may be, between night and day, childhood and matutity, ot any

other extremes, a point has to be fixed or a line has to be

drawn, ot gradually picked out by successive decisions, to mark

whete the change takes place. Looked at by itself without regard

to the necessity behind it the line or point seems atbitrary. It
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might as well o neatly as well be a little more to one side ot the
other. But when it is seen that a line or point thete must be, and
that there is no mathematical or logical way of fixing it precisely,
the decision of the Legislature must be accepted unless we can
say that it is very wide of any reasonable mark.” Louisville Gas
& Blectric Co. v. Colman, 277 US. 32, 41, 48 S.Ct. 423, 426
(1928) (Holmes, J., dissenting).

After reviewing the provision of the Imaging Surcharge which exempts persons “not
petforming more than two hundred t200) or mote radiological procedures per month,” in
light of the applicable law, the Court finds that the Taxpayers have not met their bprden to
demonstrate that this classification drawn by the Legislature lacks any rational basis.

b
Exemption for Cettain Medical Practices That Provide Similar Imaging Services

‘The Taxpayets” second contention is that the Imaging Surcharge is violative of the
Equal Protection Clause because it exempts certain medical practices that provide the same
type of imaging setvices as the Taxpayers. Specifically, the Taxpayets take issue with the fact
that the General Assembly exempted dentists, podiatrists, and veterinatians from paying the
Imaging Surcharge. See G.L. 1956 § 44-65-2(6). The Taxpayers aver that these practitionets
each regularly utilize x-tay equipment—an imaging service subject to the Imaging Sutcharge
putsuant to G.L. 1956 § 44-65-2(4)—and yet are not subject to the two percent tax.
Accotding to the Taxpayets, this exemption Is arbitrary, and thus, is in violation of the
guarantees of equal protection. Also, the Taxpayers again emphasize that there is no
evidence that any investigation or analysis was conducted by the Legislatute that would
provide a rationale for these exemptions.

Guided by the standard of review set forth above, the Coutt once again concludes

that the exemptions set forth in the Imaging Surcharge do not contravene the Equal
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Protection Clause. As the Coutt is able to conceive of rational and logical bases that would
jﬁstify affording dentists, podiattists, and veterinatians these respective exemptions. Given
that much of the forthcoming discussion ovetlaps with the preceding section, the Court will
abbreviate its analysis.

First and fotemost, it is conceivable that the General Assembly made the
determination that these exemptions provided another means to ensute that the Imaging
Suschatge was levied on outpatient medical facilities primarily engaged in the practice of
diagnostic imaging setvices rather than those who employ such techniques as a mere
component of providing broader medical cate. The differentiation between these very
distinct classes of ptractitionets was discussed in the preceding section. In sum, the General
Assembly may have utilized these exemptions to distinguish between facilities such as
Plaintiff RI Medical Imaging—who petforms extensive diagnostic imaging services for
patients on a referral basis-—and those medical practices—such as dentists, podiatrists, and
veterinarians—who metely conduct diagnostic imaging services as a component of providing
medical care to their patients. Indeed, when this exemption is considered in conjunction
with the thteshold imaging procedure requirement, it is certainly conceivable that the
General Assembly was attempting to differentiate between these distinct classes of
practitioners. As stressed in the preceding section, although the General Assembly may not
have utilized the most narrowly tailored means to differentiate between these taxpayers, such
is not requited fot the putpose of a rational basis review. See Williamson, 348 U.S. at 489,

75 5.Ct. at 465.
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Alternatively, the General Assembly may have made the determination that since
dentists, podiatrists, and vetetinatians ate each subject to their own regulations and, in tutn,
are obligated by statute to pay biennial fees to remain eligible to practice,’ these practitionets
should not be subject to an additional levy on imaging procedures perfotmed in the course
of treating their patients. As emphasized above, the General Assembly’s powes to grant tax
exemptions is inherently a pbﬁcyHmakiﬂg function which is vested exclusively to the
legislative branch, and thus, the Court is not permitted to question the wisdom of these
enactments. See Archetto, 93 R.I. at 395-97, 176 A.2d at 75-76. Rather, for a finding of
constitutionality, the Coutt must metely determine if there is any conceivable rational basis

to justify these exemptions. See Power, 582 A.2d at 903. Finding that the Genetal Assembly

may have exempted dentists, podiatrists, and veterinarians from the Imaging Sutcharge
because each is subject to comprehensive statutory regulation and obligated to pay biennial
licensing-related fees, the Coutt cannot say these exemptions lack any conceivable tational
basis.

Finally, the Coutt reitetates that the General Assembly’s failure to disclose any
findings or analysis which would justify these tax exemptions does not have any beating on
the constitutionality of the statute. As stressed in the preceding section, it is well settled that

the Legislature is not tequited to articulate any explanation regarding statutoty classifications

* The regulations for dentists ate set forth in G.L. 1956 § 5-31.1-1 et seq. Likewise, the regulations
for podiatrists are set forth in G.L. 1956 § 5-29-1 et seq. Finally, the regulations for vetetinarians are
set forth in G.L. 1956 § 5-25-1 et seq. Each of these statutory schemes set forth the qualifications to
become licensed in each of these respective medical fields and detail the regulations for the practice.
The Court takes notice of the fact that each of these medical practitioners is required to register or
renew their license to practice every two yeats, requiring a fee on each occasion. Se¢ G.L. 1956 §§
5-31.1-6, -21 (dentists); G.L. 1956 §§ 5-29-10, -11 (podiatrisis); G.L. 1956 § 5-25-12 (vetetinatians).
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ot exemptions. Beach Communications Inc., 508 U.S. at 315, 113 S.Ct. at 2102; Nordlinger,

505 U.S. at 15, 112 S.Ct. at 2334. The Coutt declines to alter this established and common
sense precedent.

Afier reviewing the provision of the Imaging Sutchatge which exempts “any person
licensed in the state of Rhode Island as a dentist, or a podiatrist, or a veterinarian,” in light of
the applicable law, the Coutt once again finds that the Taxpayetrs have not met their burden
to demonsttate that this classification drawn by the Legislature lacks any rational basis.

c ‘
Diagnostic Imaging Services Not Expressly Enumerated in the Imaging Surcharge

Lastly, the Taxpayets contend that the Tmaging Surcharge contravenes the Equal
Protection Clause because it arbitratily exempts those diagnostic imaging techniques that are
not expressly set forth in the definition of “imaging services.”” The Taxpayers note that
providers who furnish “imaging services” are subject to the Imaging Surcharge. As defined
in G.L. 1956 § 44-65-2(4), “imaging services” means and includes:

“[AJll the professional and technical components of x-ray,

ultrasound (including  echocardiography), computed

tomography (CT), magnetic resonance imaging (MRI), positron

emission  tomogtaphy (PET), positron  emission

tomogtraphy/computed tomography (PET/CT), genetal nuclear

medicine, and bone densitometty procedures.”
The Taxpayets point out that the Parties have stipulated that there are four major modalities
of modetn medical diagnostic imaging: (1) x-ray, (2) ultrasound, {3) magnetic resonance
imaging, and (4) nuclear medicine. Further, the Taxpayers acknowledge that there is

agreement among the Patties that within these modalities, there are a series of particular

imaging techniques. Consequently, the Taxpayers argue that since the Imaging Surcharge’s
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definition of “imaging services” combines both imaging modalities and specific imaging
techniques, it is designed to be an exhaustive list of procedures, and as a result, any
diagnostic imaging techniques not set forth therein are exempted. The Taxpayers rely upon
the interpretative cannon of expressio unins est exelusio alterins—the express mention of one is
the exclusion of another—to support this interpretation. Putther, the Taxpayers note that a
prior unenacted version of the Imaging Sutcharge included the term “mammography” in the
definition of “imaging setvices.” According to the Taxpayers, by removing the reference to
“mammography,” the General Assembly signaled an intention to exempt any diagnostic
imaging techniques not enumerated thetein.

Based upon the Taxpayers’ contention that the definition of “imaging services” is
exhaustive, and thus, any procedures not expressly set forth in the definition are exempted,
the Taxpayers have proffered a list of diagnostic techniques they maintain are not subject to
the Imaging Surchatge. Specifically, the Taxpayers argue the following diagnostic techniques
are not subject to the Imaging Surcharge: mammography, bone densitometty, fluoroscopy,
angiography,  obstetric  ultrasonography,  bone  scanning,  thyroid  scanning,
lymphoscintigraphy, hepatobiliary scan, and nuclear cardiology stress tests. Ultimately, the
Taxpayers argue that there is no rational basis to exempt these diagnostic techniques, and
thus, the Imaging Surcharge fails to comport with the Equal Protection Clause.

The Coutt disagrees with the Taxpayers’ interpretation of the definition of “imaging
services” set forth in G.L. 1956 § 44-65-2(4). As will be discussed, this provision is not
exhaustive, and thus, the Imaging Sutchatge does not provide an exemption for those

diagnostic imaging techniques not expressly set forth in the statute. Accordingly, since this
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provision does not make any classifications or exemptions pertaining to diagnostic imaging
techniques, the Taxpayets’ equal protection challenge is without merit.
At the outset, the Court notes that “[i]t is well settled that when the language of a

statute is clear and unambiguous, this Coutt must interpret the statute literally and must give

wotds of the statute their plain and ordinaty meaning.” Iselin v. Retirement Bd. Of

Employees” Retirement System of Rhode Island, 943 A.2d 1045, 1049 (R.I. 2008) (quoting

Accent Story Design, Inc. v. Marathon House, Inc, 674 A.2d 1223, 1226 (R.I. 1996)). In

other words, when the Coutt is presented with an unambiguous statute, “there is no room

fot statutory construction and [the Court] must apply the statute as written.” In e Hattison,
992 A.2d 990, 994 (R.1. 2010) (intetnal quotations omitted). “It is only when confronted
with an unclear or ambiguous statutoty provision that this Court will examine the statute in
its entirety to discetn the legislative intent and putpose behind the provision.” Id. (quoting
State v. LaRoche, 925 A.2d 885, 888 (R.I. 2007)). A determination of legislative intent is
accomplished by “an esamination of the language, nature, and object of the statute.”

Downey v. Carcieri, 996 A2d 1144, 1150 (R.I. 2010) (quoting Berthiaume v. School

Committee of Woonsocket, 121 R.1. 243, 247, 397 A.2d 889, 892 (1979)). In such, the Court

presumes that the Legislature intended to attach significance to each word, sentence, and
provision of a statute. Retirement Bd. of Employees’ Retitement System of Rhode Island v.
DiPrete, 845 A.2d 270, 279 (R.I. 2004). 'Thus, “no construction of a statute should be
adopted that would demote any significant phrase or clause to mere surplosage.” State v.

Clark, 974 A.2d 558, 572 (R.I. 2009) (quoting State v. DeMagistris, 714 A.2d 567, 573 R.L

1998)). Nor will the Coutt consttue a statute in such a way as to arrive at an absurd result.
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Kaya v. Partington, 681 A.2d 256, 261 (R.I. 1996) (citing Beaudoin v. Petit, 122 R.I. 469,

476, 409 A.2d 536, 540 (1979)).

Upon cateful review of the definition of “imaging services” as set forth in G.L. 1956
§ 44-65-2(4), the Court is saiisfied that this provision is neither unclear nor ambiguous.
Indeed, upon considetation of the plain and ordinary meaning of the statutory language, it is
readily appatent that, contrary to the Taxpayers” atgument, the definition of “imaging
services” is not comprsised of an exhaustive list of diagnostic procedures which are to be
subject to the Imaging Surcharge. Rather, the definition expressly encompasses “all the
professional and technical components” of the procedutes enumerated therein. Thus,
applying the literal meaning to this qualifying phrase, it is clear that if a diagnostic technique
could be considered a “professional and technical component™ of a procedure set forth in
the statutory definition of “imaging setrvices,” it is subject to the Imaging Sutcharge.

The Coutt notes that if it were to accept the Taxpayers’ contention that the General
Assembly intended the Hst to be exhaustive, it would result in giving no effect to the
statutory language “all the professional and technical components.” In accordance with the
well settled rules of statutory intetpretation, the Court declines to relegate this qualifying
phtase to mete surplusage. See Clark, 974 A.2d at 572. Additionally, while the Coutt is
mindful of the interpretative cannon of expressio unius est eoxelysio alferins, the Coutt
nonetheless concludes that this docttine is inapplicable if it leads to a tesult which is at odds
with the clear and unambiguous language of the statute. The R.I. Supteme Court has
consistently emphasized that this docttine is “merely an aid to construction and is not

dispositive of legislative intent in every instance.” Yolpe v. Stillman White Co., 415 A.2d
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1034, 1036 (R.I. 1980); see also Mutphy v. Mutrphy, 471 A.2d 619, 622 (R.1. 1984). TFutther,
the R.I. Supreme Coutt has said that coutts must “apply cautiously the principle that express
enumeration of items in a statute impliedly excludes all others, so that the principle furthers,
rather than defeats, legislative intent.” Volpe, 415 A.2d at 1036. In the instant matter, the
Court finds that application of this interpretative cannon is improper since it would lead to a
result that is in direct conflict with the clear and unambiguous language of the statute.

Given that the Coutrt has determined the clear and unambiguous meaning of
“inaging services” set forth in the Imaging Surcharge, it must apply the statute as written.
See In re Hlarrison, 992 A.2d at 99. In due cousse, the Court must determine those
diagnostic irr%aging techniques that could be considered a “professional and technical
component” of a procedute set forth in the statutory definition of “imaging services.”

As the Taxpayers acknowledge, the definition of “imaging setvices” contains each of
the four modalities of modern medical diagnostic imaging: (1) x-ray, (2) ultrasound, (3)
magnetic fesonance imaging, and (4) nuclear medicine. In essence, these modalities ate
categorized by the imaging technology they employ. As set forth in the stipulated facts,
three of these tespective modalities encompass a wide array of specific diagnostic imaging
techniques. First, x-ray is an imaging modality that utilizes ionizing radiations to ptoduce an
image. ‘The specific imaging techniques that fall within this modality include computed
tomogtaphy (formetly computerized axial tomography), bone densitometry (bone density
scans), fluoroscopy, mammography, and angiography. Second, ultrasound is an imaging
modality that uses high frequency sound waves to produce images of the body. The specific

imaging techniques that ate categotized under this modality include echocardiograms
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(catdiac ultrasounds) and obstetric ulirasonography. Finally, nuclear medicine is an imaging
modality that encompasses the use of radioisotopes in order to create an image. This broad
modality, also teferred to as radionuclide imaging, encompasses a wide atray of imaging
techniques, inclu;ﬁng positton  emission  tomography,  positton  emission
tomography/computed tomography, nuclear stress tests (myocardial petfusion imaging),
lymphoscintigraphy, hcrpa’éobiliaiy scans (herpatobiliary inino-diacetic acid scan ox
gallbladder scan) and bone scans (nuclear bone scans).

In light of the foregoing, the Court is satisfied that the defmiﬁon of “imaging
services” set forth in the Imaging Surcharge includes all the specific imaging techniques
that—although not expressly listed—nonetheless fall within the ambit of the modalities that
are enumerated therein. Indeed, the plain and otdinaty meaning of the statutory language
“all the professional and technical components of x-ray, ultrasound, . . . magnetic resonance
imaging . . . [and] genetral nuclear medicine” commands such a result. After all, each of these
enumerated modalities employs an imaging technology that encompasses many specific
diagnostic imaging procedurcs. For example, as mentioned above, mammography is a type
of imaging technique that uses x-rays to produce images of human breasts. Likewise,
obstetric ultrasonography is a procedute that uses standard ultrasound technology to
monitor fetal development. Finally, lymphoscintigraphy is a nuclear medicine itnaging
procedure that is used to check the spread of cancer through 2 patient’s lymphatic system.
Although mammogtaphy, ultrasonography, and lymphoscintigraphy ate not expressly set
forth in the definition of “imaging setvices,” they ate cleatly subject to the Imaging

Surcharge given that they are “professional and technical components™ of x-fay, ultrasound,
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and nuclear medicine, respectively. Ultimately, given the General Assembly’s use of the
phtase “all the professional and technical components” in conjunction with the four
modalities of modetn diagnostic imaging, it is readily appatent that the Imaging Surcharge is
designed to apply to an asray of various imaging procedures not expresély set forth in the
definition of “imaging services.” In fact, when these modalities are considered i fofo, the
Court is unable to identify a diagnostic imaging procedure that would not fall within the
ambit of the statute.

After reviewing the provision of the Imaging Surcharge which sets forth those
“imaging setvices” that ate subject to taxation, the Coutt concludes that this statutoty
provision does not provide an exemption for any of the diagnostic imaging procedutes
identified by the Taxpayets. Accotdingly, because the Imaging Surcharge does not make any
classifications or exemptions pertaining to diagnostic imaging techniques, the Taxpayers’
final equal protection challenge to the Imaging Surcharge is without merit.

2
Taxpayers’ Equal Protection Challenge of the Outpatient Surcharge

The Taxpayers next contend that the Outpatient Surcharge contravenes the Equal
Protection Clause. Specifically, the Taxpayers argue that the Outpatient Surchatge is
violative of the guarantees of equal protection because it is arbitrarily imposed on some, but
not all, ambulatoty sutgety centers. The Taxpayers note that pursuant to G.L. 1956 § 44-64-
3(b), the Outpatient Surchatge is imposed on each “outpatient health care facility.” Futther,
the ‘Taxpayers note that an “outpatient health care facility” is defined in G.L. 1956 § 44-64-
3(a) as “‘a person ot governmental unit that is licensed to establish, maintain, and operate a

free-standing ambulatory sutgery center or a physician ambuiatory sutgety centet ot a
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podiatry ambulatory surgery center, in accordance with chapter 17 of title 23.” IHowever,
accotding to the Taxpayers, the terms “free-standing ambulatory surgety centet” and
“ambulatoty sutgery center” are not defined in Chapter 17 of Title 23. Given this fact, the
Taxpayets avet that the statute must be read to find that the Outpatient Sutcharge is
imposed on some, but not all, ambulatory surgery centers. Thus, according to the
‘Taxpayers, the Outpatient Sutcharge irtationally discriminates between petsons who provide
outpatient surgical services.

Ognce again, the Coutt disagrees with the Taxpayess’ statutory interpretation. Guided
by the standards of statutory review set forth in the preceding section, the Coutt concludes
that Outpatient Surchatge does not differentiate between ambulatory surgery centets.
Therefore, since the Taxpayers have not identified any classifications or differential
treatment createci by this statutory schemne, their equal protection challenge is unavailing.

At the outset, the Court acknowledges that the Taxpayets have propetly identified
that the Outpatient Sutchatge is applicable to those facilies licensed as “a free-standing
ambulatoty sutgery center ot a physician ambulatory surgery center ot a podiatry ambulatory
sutgety centet, in accordance with chapter 17 of dtle 23.” See G.L. 1956 § 44-64-3. Chapter
17 of Title 23 of the General Laws is entitled the “Health Care Facility Licensing Act of
Rhode Island,” and deals broadly with the licensing and regulation of health care facilities.
See G.I.. 1956 § 23-17-1 et seq. Therein, the General Assembly has defined certain health
care facilities. Pertinent to this discussion, both of the terms “physician ambulatory surgety
centet” and “podiatry ambulatory surgery center” have been expressly defined. A “physician

ambulatory surgery center” is defined, in pertinent patt, as:

.99 .



“[A]n office ot pottion of an office owned and/or operated by
a physician controlled professional service corporation . . . or a
ptivate physician’s office or group of the physicians’ offices . . .
which is utilized for the putpose of furnishing surgical services
to the owner and/or opetatot’s patients on an ambulatory
basis.” G.L. 1956 § 23-17-2(13).6

Likewise, a “podiatty ambulatory sutgery center” is defined, in pertinent patt, as:

“[A]n office ot portion of an office owned and/or operated by
a podiatrist controlled professional service corporation . . . ot a
ptivate podiatrist’s office or group of the podiatrists’ offices . . .
which is utilized for the purpose of furnishing surgical setvices
to the ownet and/or operator’s patients.” G.L. 1956 § 23-17-
2(14).7

¢ The Court notes that the definition of a “physician ambulatory surgery center” set forth in G.L.
1956 § 23-17-2(13) was amended by P.L. 2009, ch. 287, § 2, which became effective on Novembet
13, 2009. The amended statute defines a “physician ambulatory surgery center,” in pettinent patt,
as:

“[Aln office ot pottion of an office which is utilized for the purpose
of furnishing surgical services to the owner and/or operator’s own
patients on an ambulatory basis, and shall include both single-practice
physician ambulatory sutgety centets and multi-practice physician
ambulatoty sutgety centers.” G.L. 1956 § 23-17-2(13).

Although the Coutt is of the opinion that this statutory alteration is of no significance to the case at
bat, because the commencement of this action predated the 2009 amendment, the Court will use the
former definition of “physician ambulatory surgery center.”

" As in the preceding footnote, the definition of a “podiatry ambulatory surgery center” set forth in
G.L. 1956 § 23-17-2(14) was amended by P.L. 2009, ch. 287, § 2, which became effective on
November 13, 2009. The amended statute defines a “podiatry ambulatory surgery center,” in
pettinent patt, as:

“[Aln office ot portion of an office which is utilized for the purpose
of furnishing surgical services to the owner and/or operator’s own
patients on an ambulatory basis, and shall include both single-practice
podiatty ambulatory sutgery centers and multi-practice podiatry
ambulatory sutgery centers.” G.L. 1956 § 23-17-2(14).

For the reasons stated in the preceding footnote, the Court will use the former definition of
“podiatry ambulatory surgery center.”
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The Taxpayets cottectly note that the term “free-standing ambulatoty surgety centet” is not
expressly defined within the statute. What the Taxpayers have manifestly overlooked,
however, is that G.L. § 23-17-2 does not putpott to define every existing health care facility
that falls under its provisions. As set forth therein, the term “health care facility” mean and
includes

“[Alny - institutional health service provider, facility or
institution, place, building, agency, ot portion thereof, whether a
pattnership ot corporation, whether public or private, whethet
otganized for profit or not, use, operated, or engaged in
ptoviding health care services, including but not limited to
hospitals, nutsing facilities, home nutsing care providet[}] . . .
home cate providet[;} . . . rehabilitation centers; kidney disease
treattment centers; health maintenance organizations; free-
standing emergency care facilities, and facilities providing
surgical treatment to patients not requiring hospitalization
(sutgi-centers); hospice care, and physician ambulatory sutgery
centets and podiatty ambulatory surgery centers providing
sutgical treatment.” G.L. 1956 § 23-17-2(6).

The vast majority of the above mentioned facilities are not expressly defined in the statute,
however. See G.I. 1956 § 23-17-2. Rather, GL. 1956 § 23-17-2(6) provides that
“lindividual categories of health care facilities shall be defined in rules and regulations
promulgated by the [Rhode Island State Department of Health] with the advice of the health
services council” Putsuant to G.L. 1956 § 23-17-10, the Department of Health is vested
with the responsibility to “adopt, amend, promulgate, and enforce rules, regulations, and
standatds with respect to each categoty of health care facility . . . .7 See G.L. 1956 § 23-17-
10(2)(1).

In accordance with the authotity conferred by G.L. 1956 § 23-17-10, the Depattment

of Health enacted the “Rules and Regulations for the Licensing of Freestanding Ambulatory
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Sutgical Centers.” See R.I. Admin. Code 31-4-6 (2005). As mandated by G.L. 1956 § 23-
17-2(6), the Depattment of Health set forth those health care facilities that qualify as a
“freestanding ambulatory surgical center.” Specifically, these rules and regulations define a
“freestanding ambulatory sutgical center” as:

“IAln establishment ot place which may be a public or private

otganization equipped and operated exclusively for ambulatory

patients for the purpose of petforming surgical procedures

which have the approval of the governing body and which in

the opinion of the surgeon and anesthesiologist can be

petformed safely without requiring extensive anesthesia ot

overnight stay.” R.I. Admin. Code 31-4-6:1.5 (2005).
Although the Coutt acknowledges that the Department of Health’s definition pettains to the
term “freestanding ambulatoty sutgical center” and the term contained in the Outpatient
Surcharge is “free-standing ambulatoty sutgery centet,” the Court is satisfied that these
terms ate functionally synonymous and inteschangeable. Thus, although Chapter 17 of Title
23 of the General Laws does not exptessly define “free-standing ambulatory sutgety center,”
this tesm, and the process by which to become licensed as such a facility, is comprehensively
set forth in the Depatrtment of Health’s rules and regulations, effectuated pursuant to the
authotity confetred by G.L. 1956 § 23-17-10.

The Coutt also notes that pursuant to this statutory authority, the Department of
Health enacted the “Rules and Reguiations for the Licensure of Physician Ambulatory
Surgety Centets and Podiatry Ambulatory Surgery Centers.” See R.I. Admin. Code 31-4-3
(2002). Thetein, the Depatrtment of Health set forth the guidelines that govern the

operation of these ambulatoty surgery centets. In due course, the Department of Health has

adopted the definitions of “physician ambulatoty surgery center” and “podiatty ambulatory
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surgety centet” set forth in G.L. §§ 23-17-2(13) and (14). See R.I. Admin. Code 31-4-3:1.16
and :1.18 (2002).

Upon consideration of definitions of the facilities that are subject to the Outpatient

I3 22 144

Sutchatge—“free-standing ambulatory surgery center,” “physician ambulatory sutgety
center,” and “podiatty ambulatory surgery center”—the Court concludes that, contrary to
the Taxpayets’ assertion, the Qutpatient Surcharge does not provide any exemptions for
outpatient sutgical centers. Indeed, in light of the broad language employed in each of these
tespective definitions, the Court—upon review G.L. 1956 § 23-17-1 et seq. and the rules and
regulations established by the Department of Health regarding the licensing of health cate
facilides—is unable to locate an ambulatory surgery centet that is not subject to the
Outpatient Surchatge. Mote impottantly, however, apart from a mere assertion that “it
would appeat that the Outpatient Surchatge irtationally discriminates against persons who
are in the same class and provide the same setvice, namely outpatient sutgical setvices,” the
Taxpayets have not proffeted a scintilla of evidence to demonsttate any such classification or
discrimination. Specifically, the Taxpayers have not presented to the Court even one
ambulatory surgety center that would not fall within the purview of the Outpatient
Surcharge. Rather, the Taxpayets have relied exclusively on the erroneous conclusion that
term “free-standing ambulatory surgery center” is lacking a definition, and thus, the statute
mmust be read to find that it does not apply to all ambulatoty surgety centers. Respectfully,
this Coutt finds this rationale patently insufficient. |

Accotdingly, in lght of the fotegoing statutory construction and the fact that the

Taxpayets have failed to demonstrate to the Court that the Outpatient Sutchatge creates any
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classifications between ambulatoty sutgery centers, the Court concludes that the Taxpayers
have failed to meet their burden to prove that this statute is repugnant to the Equal

Protection Clause.

D
Taxpayers® Challenges Pertaining to Statutory Ambiguity and Due Process

The Taxpayets’ final challenges to the Medical Sutchatge Acts stem from allegations
that each statute contains various ambiguities which, in turn, ate violative of the principles of
due process. Specifically, the Taxpayets contend that the Medical Surcharge Acts at issue ate
unenforceable because they ate vague and ambiguous with respect to what receipts ate to be
taxed. Furthet, the Taxpayers aver that because of these ambiguities, the Medical Surcharge
Acts fail to provide adequate notice to affected taxpayers, and thus, are unconstitutionally
vague in violation of the Due Process Clause set forth in the Fourteenth Amendment of the
United States Constitution and Article I, Section 2 of the Rhode Island Constitution. Given
that these challenges to the Medical Surchatge Acts pettain to the same purported
ambiguities in each respective statute, as well as the fact that the Taxpayers have combined
these challenges in their memotandum of law, the Court will address them collectively.

At the outset, the Coutt notes that because the due process guarantees of the
Fourteenth Amendment to the United States Constitution and Atticle I, Section 2 of the
Rhode Island Constitution are similat, only one analysis is necessary. See Rhode Island

Depositots Hconomic Protection Corp. v. Brown, 659 A2d 95, 100 (R.1.1995).

Additionally, the Coutt teiterates that enactments of the General Assembly are

presumed to be constitutional and valid. Parrella v. Montalbano, 889 A.2d 1226, 1240 (R.L

2006). Consequently, a party attempting to invalidate a legislative act has the burden to
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prove beyond a teasonable doubt that the statute is repugnant to a provision in the

constitution. City of Pawtucket v. Sundlun, 662 A.2d 40, 45 (R.I. 1995). In due coutse, the

Court will “make every reasonable intendment in favor of the constitutionality of a legislative
act, and so fat as any presumption exists it is in favor of so holding.” Id.

With regard to statutory challenges for vagueness, the R.1. Supreme Coutt has held
that “[ijn order for a statuie to be found unconstitutionally vague and therefore violative of
the due-process clause . . . the statute must be such that its wording fails to alert the public

of the statute’s scope and meaning.” City of Warwick v. Apit, 497 A.2d 721, 723-24 R.L

1985). Generally, the applicable test to make this determination is “whether the language
used is commonly undetstood by petrsons of ordinaty intelligence.” Id. (quoting State v.
Picillo, 105 R.I. 364, 369, 252 A.2d 191, 194 (1969)). ‘Thus, “[a] statute is unconstitutionally
vague if it compels ‘a person of average intelligence to guess and to resost to conjecture as to

its meaning and/ot as to its supposed mandated application.” Kaveny v. Town of

Cumberland Zoning Bd. of Review, 875 A.2d 1, 10 (2005) (quoting Trembley v. City of

Central Falls, 480 A.2d 1359, 1365 (R.I. 1984)). However, when a statute is designed to
apply to a specific group, the Court must determine whether the enactment gives “fair notice

to those to whom [it] is ditected.” Grayned v. City of Rockford, 408 U.S. 104, 113, 92 S.Ct.

2294, 2301 (1972) {quoting Ametican Communications Assn. v. Douds, 339 U.S. 382, 412,

70 S.Ct. 674, 691 (1950)) (alteration in original); see also In the Matter of Halverson, 169

P.3d 1161, 1176 (Nev. 2007); Commission for Lawyer Discipline v. Benton, 980 S.W.2d

425, 437 (Tex. 1998). Mote specifically, if the statute “involves conduct of a select group of

petsons having specialized knowledge, and the challenged phraseology is indigenous to the
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idiom of that class . . . a coutt may uphold a statute which uses ‘words ot phrases having 2
technical ot other special meaning, well enough known to enable those within its feach to
cotrectly apply them.” Precions Metals Assoéiates, Inc. v. Commodity Futures Trading
Commission, 620 F.2d 900, 907 (1st Cir. 1980) (quoting Connally v. General Construction
Corp., 269 U.S. 385, 391, 46 S.Ct. 126, 127 (1926)).

The R.1. Supreme Coutt haé held that “[é] vagueness challenge to an enactment that

‘dofes] not involve Fitst Amendment freedoms must be examined in light of the facts of the

case at hand.” State ex rel. Town of Westerly v. Bradley, 877 A.2d 601, 606 (R.I. 2005)

(quoting Village of Hoffman Estates v. 'The Flipside, Hoffman Estates, Inc., 455 U.S. 489,

495 n.7, 102 S.Ct. 1186, 1191 n.7 (1982)). In this analysis, “one ‘who engages in some

conduct that is cleatly prosctibed cannot complain of the vagueness of the law as applied to

the conduct of others.”” Id. (quoting Village of Hoffman Estates, 455 U.S. at 495, 102 S.Ct.
at 1191). Although “vagueness” has histotically been applied to invalidate ctiminal o
regulatory statutes that unconstitutionally impinge upon First Amendment freedoms, the R.IL
Supreme Coutt has acknéwledged that the “void for vagueness” docttine is applicable to

civil as well as criminal actions. See D’Agostino v. D’Agostino, 463 A.2d 200, 201 (R.L

1983).

In the instant matter, the Taxpayets avet that both the Imaging Surcharge and the
Outpatient Surcharge ate ambiguous as to what receipts are to be taxed, and futther contend
that each statute is unconstitutionally vague. For the sake of clarity of analysis, the Coutt

will consider each statutory challenge individually.
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1
Taxpayers’ Vagueness Challenges of the Imaging Sutcharge

The Taxpayers fitst aver that the Imaging Sutcharge is unenforceable because it is
vague, confusing, and illogical. ~Specifically, the Taxpayers maintain that the Imaging
Sutcharge is (1) ambiguous with tespect to those “imaging setvices” that are subject to
taxation, and (2) illogical in that it putports to impose a tax on certain imaging setvices that
ate not yet performed by any health cate provider that could be subject to the sutcharge. As
a result of these issues, the Taxpayers contend that the Imaging Surchatge is
unconstitutionally vague, in violation of the guarantees of due process.

The Coutt disagrees. As will be discussed in the coming sections, the Imaging
Sutcharge is neither ambiguous not illogical, and thus, the Taxpayers have failed to meet
theit burden to demonstrate the statute is unconstitutionally vague.

a
Diagnostic Imaging Procedures Subject to the Imaging Surchatge

The Taxpayers’ first contention is that the Imaging Surchatge is ambiguous with
respect to those “imaging setvices” that are subject to taxation. Specifically, the Taxpayers
once again maintain that the definition of “imaging services” set forth in G.L. 1956 § 44-65-
2(4) contains an exhaustive list of procedures that are subject to taxation, and as a result, any
diagnostic imaging techniques not set forth therein are exempted. Given this interpretation,
the Taxpayets contend that the statute is ambiguous on its face since thete is no cleat
statutory basis to impose the tax on diagnostic imaging procedures not expressly listed in the
statute. Futthermore, based on this putported ambiguity, the Taxpayers aver that the

Imaging Surcharge fails to provide adequate notice to affected taxpayers regarding the
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procedutes that are subject to taxation, and therefore, the statute is unconstitutionally vague,
in violation of the Due Process Clause.

As an initial response, the Coutt notes that it considered and subsequently rejected
the Taxpayers’ interpretation of this provision in the preceding section. To briefly
summatize, the definition of “imaging setvices” expressly encompasses “all the professional
and technical components” of the procedures that are enumerated therein. Thus, contrary
to the Taxpayers’ interpretation, the definition of “imaging services” is not exhaustive.
Rather, it includes all the specific imaging techniques that—although not expressly listed-—
nonetheless fall within the ambit of the procedutes that are enumerated in the definition.
Given that the General Assembly included all four modalities of modern medical diagnostic
imaging—(1) x-tay, (2) ulttasound; (3) magpetic tesonance imaging, and (4) nuclear
medicine—in this statutory definition, it is readily apparent that the Imaging Sutchatge is
designed to apply to a wide attay of diagnostic imaging procedures not expressly enumerated
in the statute. Indeed, as set forth in the stipulated facts, these modalities encompass a
plethora of speciﬁc.: imaging techniques. The Coutt reaffitms its aforementioned conclusion
that the Taxpayets have not proffered a diagnostic imaging procedure that would not be
subject to the Tmaging Sutcharge. Accotdingly, in light of this clear and unambiguous
statutory language, the Coutt once again disagrees with the Taxpayers’ intetpretation of
those diagnostic imaging techniques that are subject to the Imaging Surcharge.

Given the foregoing, the Court concludes that the statute is not unconstitutionally
vague with respect to those diagnostic imaging procedures that are subject to the Imaging

Surcharge. As discussed above, the Court is satisfied that the statutory language “all the

_38-



professional and technical components of x-ray, ultrasound, . . . magnetic resonance imaging

. [and] general nuclear medicine” effectively sets forth the statute’s scope and meaning,

See City of Watwick v. Aptt, 497 A.2d at 723-24. Although this description employs cettain
medical terminology, it nonctheless gives “fair notice to those to whom [it] is directed;”
namely physicians and other medical specialists who ate the object of the legislation. See

Gtayned v. City of Rockford, 408 U.S. at 113, 92 8.Ct. at 2301. As the Taxpayers’ witness,

Dr. John A. Pezzullo, testified, the class of physicians and other medical specialists subject to
the Imaging Surcharge would undetstand the nature of the procedures set forth in the
definition of “imaging services,” and would further comprehend that each enumetated
modality encompasses a broad atsay of specific imaging techniques.® Conscquently, it is
unsutptising that there is not any evidence whatsoever in the record to suggest that, on the
facts of this case, there was any actual confusion pettaining to the application of the Imaging
Sutchatge. Rather, the record teveals that each of the Taxpayers subject to the Imaging
Sutcharge made regular filings and payments in accordance with the statute’s mandate.
Accordingly, in light of the clear and unambiguous statutory language, the Coutt concludes
that the Taxpayers have not met their burden to demonstrate that the Imaging Surcharge is
unconstitutionally vague with respect to those diagnostic imaging procedutes subject to

taxation.

b
Diagnostic Imaging Procedures Not Performed in Rhode Island

The Taxpayers second contention is that the Imaging Surcharge is illogical because it

imposes a tax on cettain imaging techniques—positron emission tomogtraphy (PET) and

® See Transcript at 34-37, May 27, 2010. (Testimony of Dr. John A. Pezzullo)
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positron emission tomography/computed tomography (PET/CT)—that ate not yet
performed by a provider in Rhode Island who would be subject to the Imaging Sutcharge.
Specifically, the Taxpayers contend that a health care provider is required to get a license
through the certificate of need process in ordet to operate PET and PET/CT equipment.
According to the Taxpayers, there is no evidence that any health care providet, othet than
certain hospitals, has received a license to operate this equipment. However, the Taxpayers
note that hospitals arc expressly exempted from the Imaging Surcharge. 'Thus, the
‘Taxpayers contend that the Imaging Surcharge is illogical. ‘The Taxpayets seem to imply that
this purported illogicality renders the Imaging Surcharge unconstitutionally vague.

Although the Taxpayets have not identified, not has the Court located, any authority
to support the notion that a statute can be rendered unconstitutionally vague because of an
illogical provision, the Coutt need not consider the propricty of such an argument because
the provision at issue is cleatly not illogical. Tndeed, by subjecting the Imaging Sutchatge to
all diagnostic imaging techniques—itrespective of whether currently performed by a
“provider” who would be subject to the surcharge—the General Assembly may have been
attempting to legislate prospectively in ordet to ensure that all imaging procedutes that could
be petformed in Rhode Island ate covered by the Imaging Surcharge. In other wotds, the
General Assembly may have enacted the statute to address situations that atise in the futute;
namely, that a “providet” subject to the Imaging Surchatge obtains 2 license to petform PET
or PET/CT procedutes in the State. In light of this obvious rationale, the Court disagrees

with the Taxpayets’ contention that the Imaging Surcharge is illogical. Therefore, the
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Taxpayets argument that the statute is unconstitutionally vague because it is illogical is

without merit.

2
Taxpayets’ Vagueness Challenges of the Outpatient Surcharge

The Taxpayers next contend that the Qutpatient Sutcharge is ambiguous with respect
to which medical practices are subject to the surcharge. Specifically, the Taxpayers once
again argue that although the Outpatient Surcharge is applicable to persons licensed to
operate “a free-standing ambulatory surgery centet ot a physician ambulatory surgery centet
ot a podiatry ambulatory sutgery center, in accordance with chapter 17 of title 23,” the terms
“free-standing ambulatory sutgery centet” and “ambulatory surgety center” are not defined
in Chapter 17 of Title 23. Based on this fact, the Taxpayers again assett that the statute must
be tead to find that the Outpatient Surchatge is imposed on some, but not all, ambulatory
sutgery centers. Thus, the Taxpayets allege that the Outpatient Surcharge is ambiguous with
respect to which outpatient surgical centers must pay the surcharge. The Taxpayets séem to
argue that this purported ambiguity renders the Outpatient Surcharge unconstitutionally
vague.

At the outset, the Court notes that it consideted and subsequently rejected the
Taxpayers’ interpretation of this provision in a preceding section. To briefly summatize,
although the term “free-standing ambulatory surgery center” is not defined in Chaptet 17 of
Title 23, this fact is inconsequential because this statutory scheme does not purpott to define
evety specific health care facility. Rather, G.L. 1956 § 23-17-2(6) provides that “filndividual
categoties of health cate facilities shall be defined in rules and regulations promulgated by

the [Rhode Island State Depastment of Health] with the advice of the health setvices
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council.” In accotdance with this provision, and putsuant to the authotity conferred by G.L.
1956 § 23-17-10, the Department of Health enacted the “Rules and Regulations for the
Licensing of Freestanding Ambulatory Surgical Centers.” See R.I. Admin. Code 31-4-6
(2005). This type of facility, and the process by which to become licensed as such, is
comprehensively set forth in these rules and regulations. Accordingly, the Taxpayers’
argument that the Outpatient Sutcharge is ambiguous with respect to which outpatent
surgical centers must pay the surcharge because Chapter 17 of Title 23 did not define a
pettinent term is without metit.

Even assurhing argnendo that this statutoty ptovision is ambiguous, the Taxpayers’ due
process challenge for vagueness would still nonetheless be wholly unavailing. Indeed, it is
well settled that “one “who engages in some conduct that is cleatly proscribed cannot

p23

complain of the vagueness of the law as applied to the conduct of others.” Bradley, 877

A.2d at 606 (quoting Village of Hoffman Estates, 455 U.S. at 495, 102 8.Ct. at 1191). Here,

the Taxpayers subject to the Outpatient SurchargeRI Medical Imaging and RI
Urological—each provide surgical services on an ambulatory basis. Thus, both Taxpayets
fall squarely within the ambit of a “physician ambulatory surgery centet,” defined, in
pettinent patt, as:

“lAln office ot potidon of an office owned and/or operated by

a physician controlled professional setvice cotporation . . . ot a

private physician’s office or group of the physicians’ offices . . .

which is utilized for the purpose of furnishing surgical services

to the owner and/or operator’s patients on an ambulatory

basis.” G.L. 1956 § 23-17-2(13).
Accordingly, even assuming that the provision at issue is ambiguous, which the Coutt

determined that it is not, the Taxpayers” vagueness challenge to the statute would still be
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unavailing because the ambulatory sutpical services they provide ate cleatly subject to
g § e vy P y )

taxation undet the Outpatient Surcharge.

v
CONCLUSION

Upon review and consideration of the Taxpayers’ constitutional challenges to the
Imaging Surcharge and the Outpatient Surcharge, ﬂle Court concludes that the Taxpayers
have failed to meet their burden to prove that either of the Medical Surcharge Acts is
repugnant to the state ot federal constitution. Specifically, the Taxpayers” equal protection
challenges to the Medical Surcharge Acts are unavailing because the Taxpayers failed to
demonstrate that any classifications or exemptions provided by the General Assembly lacked
a rational basis justification. Further, the Taxpayers’ due process challenges are similarly
without merit because the Taxpayers were unable to present any ambiguity in the Medical
Surcharge Acts that would render either statute unconstitutionally vague. Accordingly, in

light of the foregoing discussion, the Taxpayets’ appeal is heteby denied and dismissed.
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