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'DECISION

I.  INTRODUCTION

The above-entitled matter came for hearing pursuant to an Ordef to Show Cause,
Notice of Hearing and Appointment of Hearing Ofﬁger (“Notice”) issued on February 6,
2013 to the abéve-captioned taxpayer (“Taxpayer”) by the Division of Taxation
,' _(“Division”) in response to the Taxpayer’s request for hearing. The »Ta).cpayer is
incorporated in the State of Rhode Island and holds a' cigarette de-aler’s permit
(“License”).! A hearing was held oﬂ September' 27, 2013 at WMch the parties were
represented by coun—sel. The paﬁies timely ﬁléd briefs by December 30, 2013.

I.  JURISDICTION

The Division has jurisdiction over this matter pursuant to R.I. Gen. Laws § 44-1-1
‘et seq., RI. Gen. Laws § 44-20-1 et seq., Division of Taxation Administrative Hearing -
Procedures, Regulation AHP 97-01, and the Division of Legal Services Regulation 1

Rules of Procediire for Administrative Hearings.

- ! See Division’s Exhibits A through D (Taxpayer’s incorporation paper's and coi)ies of cigarette dealer -
. permits and application). :




II1I. ISSUE
Whether the Taxpayer violated R.I. Gen. Laws § 44-20-1 et seq. and if so, what

should be the sanction.

IV. MATERIAL FACTS AND TESTiMOﬁY
4Spec’ia1’ investigation Unit SupewiSor, testified on
behalf of the Departrﬁent.' He testified that >he has been employed by the Division for
seven (7) years _and prior to that wés a . Police Officer .for 22 years. He
testified that he oversees the inspection unit for tobacco compliance and those
investigators perform site visits to.ensure compliance and seize contraband. He testified
 that when contr_abandb is seized, it is brought backlto the Division and recounted, locked
in the vault for which there are only three (3) keys, and held lin a cilain of custody. He
testified that in this matter, ' Senior .Revenue Agen‘t,.
pérformed the second verification count of the seized property. |
On cross-examination, testified that he did not know what_ day the seized
- property in this matter was inventoried and was not present at the re-count or when it was
placed in the evidence locker. He testified that the seizﬁre report is a triplicate form and a
copy is given to the storeowner or whoever the investigator interacts with and a c_dpy is
also stored With thé seized evidence. He testified that - - assesses penaltiés.
Tax Investigator, testiﬁed on.behalf of the Division..
He testiﬁed he has been an investigator with tﬁe Division for almost a year and prior to
that he was with the Police Department for eﬂniost 26 years with the last 21/2
_ yéars there as Deputy Chief. He testified that he is a tobacco compliance investigator so

that for licensed retail stores, he inspects inventory, reviews docuinent’s, and speaks to the




proprieto'_r or employee. He testified that on béing hired by the Division, he received two |
. 2) vs}eeks of training iﬁcluding identifyiné tax stamps. He testified that this seizpre was
made on November 1, 2012. |
_testified that during the inspection of Taxpayér’s premises, the cléfk' was
present and he spoke to the ;:lerk and the clerk did not impede the inépecﬁon.
"He testified that there was a ciisplay case behjnd‘ thé clerk for toBaccp products which
contained legitimatel}.f. faxed cigarettes as well as the seized items including two (2) cans.
He teétiﬁed .that' .the American Spirit pabers were on 'the right side of 1‘;he case with the
cans on top of the display case. He testified that -contrabandiobacco products were.
seized. He testified that he counted the products in ﬁont of the clerk' and explained why
the products were being seized and the clerk sighéd the seizure report é.l’ld a seizure report
was left with the stc#e. See Division’s Exhibit Ei(seizure report). ‘He testified that the
items were seized, put in bags, and put in his car. He testified that the next day, he went
to the office where the count was verified by and the items were put in the
evidence iocker. He festified that the locker is; organized by Rhode Island community.
On _crc;ss-exémination, testified thét " he wrote' the seizure report. He
| tesfiﬁed that this inspection was ma_lde during his third week of employment with the
Division. He testified that he t;old the clerk which items they were taking and why and the
clérk.conﬁrmed the items they were taking and why. He testified that he put the. seized
propeﬁy in-his car Which was at his house ovemighf and the next day, Friday, he 4brou.ght
| it to the Div—isio,n. He testiﬁed_there were ﬁo written policies regarding site inspections.
On redirecf, ' testified that h1s car was not brokenl into that night and he

told the clerk why the tobacco was seized and the clerk signed the form. ‘On re-cross




examination, testiﬁed that plastic bags were used to carry f[he seized items an'd‘
they wére tied. |

| "testiﬁgd on behalf of the Division. She testified that shie computes the
cigarette taxes and penalties' oWed. Shg testified that she verified this count using the
seizure report. She testiﬁgd that the penalties impoéed were A) five (5) times the averaée
- retail value of What was seized; and B) five (5) times the tax due. See Division’s Exlﬁbits
F (seizure worksheet) and G (hotice of deficiency). The Taxpa}'fer represented that therer
was no dispute with the calculations.” .

On croés-exarrﬁn’ati,on testified that she probably verified tﬁe count on
November 12, 2012 and she verified the count -in the evidence room on-tﬁe floor but there -
- were no other items there and she pﬁt it either in a box or bag and the bag was labeled.?

Principal Revenue Agent, testified on the Division’s behalf. He
testiﬁed that the request for a 30 day License suspension is based on the seizure’s dollar
value being over On cross-examination, he testiﬁed the; investigators are trained
for two (2) weeks which includes classroom time and reviewing statutes and forms.
testified on behalf of the Taxpayer. Hé testified he was

the clerk? at the time the product was seized. He testified that the investigators were
there about 45 minutes and he spoke to them and waited on customers. He testified that
he did nqt>see the product taken off the shelf but the seizure report has his signature. He
testified that he Wés told that products were being seized but he Aid not know they were

illegal. He testified he does not precisely irememb.er. all the seized items but does

remember the two (2) cans of tobacco listed because he got them from a store that had -

% See ‘tfanscript of hearing, p. 98. , -

* This is different from ~ who testified that recount was at a desk (his or’ ).
4 Thus, when .testified about the clerk at the store, was the clerk there.




closed in 'Warwick. He- testified that the Taxpayér’s store carries iﬁventory of the
cigarettes and groceries ‘th‘at it purchases for sale to customers. He testified tﬁa‘f the
seizure réiaort has 'inéccuracie’s.

On cross-examination, - testified that the sltore-owner orders iriventory for the
store and he runs the store. He test_iﬁéd tl'lat he -was not ablg to read the seizure
report because customers were coming in the store. He testified that the two (2) cans of
tobacco seized were in the store. He testified that he saw the evidencé before; the hearing
. but did ﬁot verify it.

\L DISCUSSION

A. Relevant Statutes
R.I. Gen. Laws § 44-20-1(2) includes rolling papers in the deﬁnition-uof cigérettes
as follows:
(2) "Cigarettes" means and includes any cigarettes suitable for
smoking in cigarette form, and each sheet of cigarette rolling paper.
R.I Gen. Laws § 44-20-12° imposes a tax on cigarette;s sold. R.L Gen. Laws §
- 44-20-13 provides that a tax at the same rate as R.I. Gen. Laws § 44-20-12 is imposed on
unstamped cigarettes as follows:
Tax imposed_.on unstamped cigarettes. — A tax is imposed at the rate of
.one hundred seventy-five (175) mills for each cigarette upon the storage or

use within this state of any cigarettes not stamped in accordance with the
provisions of this chapter in the possession of any consumer within this state.

3R.I. Gen. Laws § 44- 20 12 states-as follows:

Tax imposed on cigarettes sold. — A tax is imposed on all c1garettes sold or held for
sale in the state. The payment of the tax to be evidenced by stamps, which may be affixed
only by licensed distributors to the packages containing such cigarettes. Any cigarettes on
which the proper amount of tax provided for in this chapter has, been paid, payment being
evidenced by the stamp, is not subject to a further tax under this chapter. The tax is at the rate
of one hundred seventy-five (175) mills for each cigarette.




R.I Gen. Laws § 44-20-33 provides as follows:
- Sale of unstamped cigarettes ﬁrohib’ifed. — No distributor shall sell, and
~ no other person shall sell, offer for sale, display for sale, or possess with intent
to sell any cigarettes, the packages or boxes containing which do not bear
stamps evidencing the payment of the tax imposed by this chapter.
" R.I Gen. Laws § 44-20-37 provides as follows:

Seizure and destruction of unstamped cigarettes. - Any cigarettes
found at any place in this state without stamps affixed as required by this
chapter are declared to be contraband goods and may be seized by the tax
administrator, his or her agents, or employees, or by any deputy sheriff, or
police officer when directed by the tax administrator to do so, without a -
warrant. Any cigarettes seized under the provisions of this chapter shall be
destroyed. The seizure and/or destruction of any cigarettes under the
provisions of this section does not relieve any person from a fine or other
penalty for violation of this chapter. - '

R.L Gen. Laws § 44-20-40.1 provides in part as follows:

Inspections. — (a) The administrator or his or her duly authorized agent
shall have authority to enter and inspect, without a warrant during normal
business hours, and with a warrant during nonbusiness hours, the facilities and
records of any manufacturer, importer, distributor or dealer.

The text of R.I. Gen. Laws § 44-20-51.1 (civil penalties) and R.I. Gen. Laws § 44-
20-8 (revocation and suspension) are in the pertinent sections below.

B. Arguments

The Taxpayer argued that the Division failed to accﬁrately inventéry and maintain
the seized tobacco products. ‘The Taxpayer argued that the investigators only had two (2)
weeks.of training, there were no written rules for inspections, the seized product was kept
in the investigator’s personal car, the evidence could have been commingled with'bther
 seized items, and there were no procedures for safe keeping the seized merchandise at the

Division. The Taﬁ(payer argued that the évidentiary chain -of custody is a neéessary

component of the tax assessment and since the Taxpayer raised the accuracy and custody




issues of the products, the burden of proof shifted -to. the Division and the Division did not
show that no one had fampered with the ev-id_ence and did not offer any testimony
regarding_the accuracy of the seizure rgpbrt and did-not introduce the seized merchandisé
into evidénce. Thg TaXpayér also argued that there 1s no statutofy authori‘& in R..I. Gen.
Laws § 44-20-51.1(a) for an adminjstraf[ive penalty as it prdvides for a penaity to be '
imposedlby civil action in co.urt.x The Taxpayer argued that the request for a license
suspgﬁsion_ is based.oﬁ the total assessment but should only be-based oﬁ fhe tax and the
tax is;under so there shoﬁld be no suspension.

The Division argued that it had reasonable procedures regarding seizing
contraband. The Division argued that physical evidence is permissible upon a showing
'that in all reasonable probability‘the evidence has not been subject. to tampering or
changed in matefial respect. The Division argued it only had to satisfy the undersigned
tﬁat no tampering of the evidence occurred and the record has many descriptions of how
the evidence was seized, counted, recounted, and safe-guarded in a limited access
evidence locker until it was removed the_moming of the hearing where it was available to
t'he"Taxpayer. The Division argued that this is not a criminal prosecution. The Division
argued that Alves admitted to possessing the seized product and his testimony ébout_ not
~ being awéfe of the taxébility of tobacco rolling paper is irrelevant as ignorance of the law
is not an excuse. The Division argued that theré is authority for it to suspend a license
for any violation Qf R.L Gen. Laws § 44—20:8 and a reading of R.I. Gen. Laws § 44;20-
 51.1 and the. statute as a whole shbws it is a civil assessment that does not require going

to court.




- C Whether the Taxpayer Owes the T ax Assessment and
- Assessed Penalties '

- 1. = Chain of Custody-
Both the ‘T.axpayer -and Division‘ reiy on criminal cases regarciing the chain of |

' custqdy. Pursuant to R.I. Gen. .Law-s'§ 42-35-10, administrative hearin;gg follow the rules

of evider'l.cevin éivil cases in the Superior Court exéept that those rules are'relaxgd so that
' evidence that would not be adm_issibie in civil court can be admitted in an administrative

hearing if it is the type commonly relied on by réasonably prudent people. The
-admissibility of evidence rests on the sound discrétion of a trial justice or in this matter,
the hearing officer. Neﬁ/ Hampshire fnc. Co. v.' Roussellg, 732 A2d 111 R.IL 1999).

The evidence demdnstrétes that the investigators received two (2) weeks of
training regarding cigarette. compliance. The" Taxpayer argued thaf the training was
insufficient and that there are no written procedures; however, the two (2) investigators
who testified are retired police officers and the investigator who seized the produét had
26 years experience in law enforcement and had received training by the Division about
cigarette tax laws and the Division’s. protocols for seizing and étoring products.

The evidence established that located untaxed rolling papers in the
Taxpayer stc;re, seized them, wrote a seizure report detailing the iterhs seized, and
the clérk on duty, signed the seizure report. téstiﬁed that it was his signature on
the seizure report. testiﬁéd that he told ‘why the items were being seize.dT

] te.stiﬁed he did not review what he si gned; however, he did testify -tha‘é he knew the

two (2) cans were in the store and he was not aware that the seized items should be taxed.




The product was counted at the store and recounted at the Division.’

teetiﬁed that ﬂ’TCI’G are inacceracies in the repert but gave no specifics. The Ta_xpay'er did
- not jpoint to any items on the seizerereport' and challenge any _listed items. The seized
product was' i)ut in bags witi} a copy of the seizure report and the Bégs were tied. The
» pfoduet stayed overﬁight in the investigator’s car which was not _broken into. The
Taxpayer apparentlyl belTeves that if the State provided the investigators with State |
vehicles tITat the chain would be secure. However, any vehicle is subject to break-in
+ The preduct was stored in a limited access evidence locker.

The seized product was brought to hearing to allow the Taxpayer to review it but-
was not put mto evidence. The Taxpayer argued the cham of custody issues sl_;uﬂ:ed the
burden to the Division which would then need more than oral testimony to account for

7 However, the Taxpayer did not demonstrate that there was a

the seized merchandize.
problem with the. ehain of custody. Instead, there was enough evidence to find that the
seizure report on which the deficiency is based is accurate. . testified that he
found legitimately taxed tobacco items and untaxed tobacco products in the store. The

Y

untaxed tobacco products were rolling pépers which testified he listed on the
A . .
seizure report. signed the seizure report. The product was secured by and

recounted at the Division and stored in a limited access locker. There was no evidence

that the items listed on the seizure report were not items that were seized. Thus, the

8 and testified diffefenﬂy as to the actual physical location of the recount. However, the

issue is that part of the seizure protocol was that the evidence was recounted after seizure at the Division
and verified by a staff member who was not an investigator. recounted the seized items and
initialed the seizure report. initials are in the lower right hand side of the seizure report. Both .
and testified that those were initials on the seizure report. See Division’s
Exh1b1t Four (4).
7 For this argument, the Taxpayer relies on R.I Gen. Laws § 8 8-28 which covers appeals of administrative
tax decisions to District Court.




. seizure report reflects the untaxed tobacco produéts _fhat were found in the Taxpayer’s
store. The Taxpayer’s argﬁment is without merit. |
2. Statutory Interpretation of R.L Gen. Laws § 44-26-51._1_ e
The Rhode Island Supreme Court. 'haé consistently held that : it- effectuates
legislative intent by examining a'statute in its entirety and giving Words their plain and
ordix_lary.ﬁléaning. Inre Fal.étaﬁ‘ Brewing Corp., .637 A.2d 1047 (R.I.: 1994). It:_a statute
is clear and unambiguous, “the -Court must ihﬁerpret tﬂé statute literally and rﬁust give the
words of the statute their piain and ordinary meahings.” Oliveira v. Loﬁbardi, 794 A.2d
453,457 (R.L 2002) (citation omitted). The Suprefﬁe Court has also estabiished that it
will not 'interpret legislative enactments in a manner that renders thenﬁ hugatory or that
would produce an unreasonable result. | See. Defenders of Ari_imals v. Dept. of
Environmental Management, 553 A.2d 541 (R.1. 1989). In cases whe;e a statute may
contain arhbiguous language, the Supreme Court has consistently held that the legislative
intent must be considefed. Providence Journal Co. v. Rodgers, 7li A.2d 1131 (R.I 1998).
The statutory provisions must be examined in their éntirety and the meaning most consis;[ent
with the policies and purposes of the legisléture must be effeétuated. Id

However, in regardé to applying the plain meaning, ‘the Supreme Court in
Generation Realty, LLC'v. Catanzaro, 21 A3d 253, 259 (R.I. 201 1) held as _follows:

The plain meamng approach, however, ‘is not the equlveilent of
myoplc literalism,” and ‘it is entirely proper for us to look to ‘the sense and
meaning fairly ‘deducible from the context.”’(internal citations omitted).
Therefore, we must ‘consider the entire statute as a-whole; individual sections
must be considered in the context of the entire statutory scheme, not as if each
section were independent of all other sections.” (internal citations omitted).

Finally, under no circumstances. will this Court ‘construe a statute to reach an
absurd result.’ (mtemal c1tat10n omitted). ’ - -

10




And in construing a statute, the Court has held

Further, we must presume that the General Assembly ‘intended each
word or prov131on of a statute to express a significant meaning,” and, as such,
we ‘will give effect to every word, clause, or sentence, whenever possible.’
(1nternal citation omitted). ' In Re Estate of May Manchester, 66 A. 3d 426,430
(R.L 2013).

~ In In re: Brov;/n, 903 A.2d 147, 149-150 (R.I. 2006), the Court summarized
statutory construction as follows:

It is an equally fundamental maxim of statutory construction that
statutory language should not be viewed in isolation. (internal citations
omitted). When performing our ‘duty of statutory interpretation, this Court
‘consider[s] the entire statute as a whole; individual sections must be
considered in the context of the entire statutory scheme, not as if each section
were indepéndent of all other sections.” (internal citation omitted). Therefore,
we examine § 17-5-2 in light of the broader statutory scheme concerning
ballot issues—title 17 of the General Laws: Elections. (footnote omitted).

In reading this statute in this manner, we are in no sense retreating
from our adherence to the ‘plain meaning” approach to statutory construction.
In our view, however, the ‘plain meaning’ approach is not the equivalent of
myopic literalism. When we determine the true import of statutory language,
it is entirely proper for us to look to ‘the sense and meaning fairly deducible
from the context.” (internal citation omitted). In the instant situation, it would
indeed be a foolish and myopic literalism to focus narrowly on § 17-5-2
without regard for the broader context. . :

R.L Gen. Laws § 44-20-51.1 provides as follows:

Civil penalties. — (a) Whoever omits, neglects, or refuses to comply

- with any duty imposed upon him/her by this chapter, or to do, or cause to be

done, any of the things required by this chapter, or does anything prohibited .

by this.chapter, shall, in addition to any other penalty provided in this chapter,

be liable to a penalty of one thousand dollars ($1,000), or five (5) times the

. retail value of the cigarettes involved, whichever is greater, to be recovered,
with costs of suit, in a civil action. :

(b) Whoever fails to pay any tax imposed by this chapter at the time
prescribed by law or regulations, shall, in addition to any other penalty
provided in this chapter, be liable to a penalty of ﬁve (5) times the tax due but

- unpaid.

11




The Téxpayer argued that the Division d()es not have the legal authority to impose
 the penalty under R.I: Gen. Laws § 44-2-0-51 1(2) _(“Penal-ty A”) since the statut-e‘ requifes |
a civil allction be br(_)ugilt in couﬁ in order to impose said penalty. The Di.vision~ argued -
_that :the: statute would be 'renderécll .mea;ﬁngless by iﬁsisting that Penalty A .oniy be "
bp.ursued in court. | |

Black's Law Dictionary (9th.ed. 2009) defines® civil action.as follows:.

civil action. (16¢c) An action brought to enforce, redfess, or pfStect a

private or civil right; a noncriminal litigation. — Also termed (if brought by a

private person) private action; (if brought by a government) publzc action’

(italics in orginal).

The Taxpayer argues that the term “civil action” means a civil action in State-
court and that thJs is supported by a reading of R.I. Gen. Laws § 44-20-1 ef seq. which
only uses civil .action, in fhe conte?(t of referring to couﬁ. Additionally, the Taxpayer
points to the statﬁtory language that the costs of a suit may be recovered under Penalty A
and nowhere els.e in the statute is such a provision made for the Division to carfy forth its
duties. The Taxpayet’s conclusion is that recovery for the cost of a suit is because the
suit is being brought in court. The Division argues that civill action should not be

| nérrowly interpreted to mean a court action since otherwise, the Division would have to
bring two (2) identical actions against a taxpayer in qrder to collect Penalty A in court
and the penalty in R.JI. Gen. Laws. § 44-20-51.1(b) (“Penalty B;’) by administrative
hearing on the .s’ame set of facts. Iﬁstéad, the Division argued that Penalty A can be

pursued in an administrative hearing since a civil action, by definition, can include non-

8 The Court has found, “[i]n a situation in which a statute does not define a word, courts often apply the
common meaning given, as given by a recognized dictionary.” Defenders of Animals, Inc., at 543.

® The definitioni also explains how the distinction between an action at law .and a suit in equity was
abolished by most states and replaced by one form of action for the enforcement or protection of private
rights and the redress of private wrongs called a civil action.

12-




criminal administrative proceedings. The Taxpaye\f argues that tlle Division may -choose
to pursue Penalty B and not A in some cases but when it pursues Penalty A, it must 8o to
.court “The Taxpayer 1mpl1es that Penalty A is most likely to be used with limited
application to the worst offenders.

| The language of Penalty A does not limit it to the worst offenders since it may be
applied to contraband cigarettes that-ate valued at less than . as the penalty is ﬁye
(5) times the average retail value of the seized cigarettes or a mlmmum of .
Ar'gual)ly, if the legislature belieyed that the Division must go to eourt'to collect the
penalty, it could have passed a law similar to R.I. Gen. Laws § l9-28.l-l8(cj(3) which
specifically authorizes the Department of Business Reéulation to bring an action on the
behalf of the State in any court of competent jurisdiction against .any officer, director,
trustee of a franchisor, etc. to recover a penalty not to exceed per violation of
R.I Gen. Laws § 19-28.1-1 ef seq. The statute further provides a statute of limitations of
four (4) years from the commission of the act on which it is based for the filing of such a

suit.)® R.I. Gen. Laws § 19-28.1(d) limits that administrative assessment to per

violation so less than the penalties specifically provided for by a court action.

10 This statue prov1des in part as follows:

§ 19-28.1-18 Enforcement. — (c) ‘When it appears to the director that any person has
violated or is about to violate a provision of this act or a rule or order under this Act, the
director may do any or all of the following:

(1) Issue an order directing the person to cease and deSISt from contmumg the act or
practice;

(2) Bring an action in a court of competent jurisdiction to enjoin the act or pract1ce'
and to enforce compliance with this act or a rule or order under this act. *** or

(3) Bring an action on behalf of the state in any court of competent jurisdiction
against any officer . . . of the franchisor or against a franchisor to recover a penalty in a sum
not to exceed fifty thousand dollars ($50,000) per violation of this Act. The action must be
brought within four (4) years after the commission of the act or practice on which it is based.

(d) The director may impose an administrative assessment against a person named in
an order issued under § 19-28.1-18(a) or (c) or 19-28.1-19. The amount of the administrative
assessment may not’exceed five thousand dollars ($5,000) for each act or omission that
constitutes a basis for issuing the order. ***

13




Owners-Operator Independent Dri’ver s A.s;sociation of- America v. Rhode Island,
541 A.2d 69 (R.I. 1988) found that the District Court has explusive' jurisdiction for tax
disputes so that all éppeals from Divisién administrative decision‘s are heér‘d_ in .District
Court. Wners—Operatofs also found that éuéh e)gciusive jurisdiption advanced the
legislature’s statutory goal of eliminating duplicative proceedings. Thus, the idéa of the
, Division having to pursue a- Taxpayer twice on the same éet of facts - in court and
‘administrative hearing — does not advance of the statutory goals of eliminating
dupiicative proceédings even if the Division recovers fhe costs of the court action. While
the term civil action is usually associated with a court action, it can includg non-criminal
p:rocee,diﬁgs and while arguably any court action would be in District Court, the statute is
-Vague as to court, the method of reco%/ery, and statute of limitations.

Thus, in construing the statute, the plain language of the st;fcute must Be applied,
myopic literalism avoided, ,the intent of the legislature taken into consideration if-the
statute is vague, the statute read in its entirety with every word, clause, sentence given
effect if possibie, énd the statute not construed to reach an absurd result. See also
Peloquin v. New Haven Health Center, 61 A.3d 419 (R.I. 2013).

With those admonitions in mind, Penalty A can be imposed at the ad:ministrétive
hearing level. It would be myopic literalism to force Penalty A only to be collected by a
.CO_l;lr-t civil action and to construe the statute as such would be an absurd result and be in
cdnt_radiction to the statutory goal of streamlined proceedings. Howevef, in order to
construe the stétute so that all words and phrases are given meaning, the Division also ilas :

~ the right to resort to a court action (District Court) to recover the Penalty A as well as the

14




.cost-s of a suit. Such enfércement would be in addition td (or instead of) the other _
~ methods of récdvery that the »Division’ has fo enforce an adrninistrative‘dedision

The Taxpayet d1d not challenge the appllcatlon of Penalty B to the selzed
c1garettes The Division properly applied Penalty A and B to the seized 01garettes

3. Suspension
R.L ‘Gen. Laws §44-20-8 provides in part as follows:

Suspension or revocation of license. — The tax administrator may
suspend or revoke any license under this chapter for failure of the licensee to
comply with any provision of this chapter or with any provision of any other
law or ordinance relative to the sale of cigarettes; and the tax administrator
may also suspend or revoke any license for failure of the 11censee to comply -
with any provision of chapter 13 of title 6.

The Tax Administrator may suspend or revoke any license for failure to comply
with any provision of this chapter. Thus, any violation of any prbvision of R.I. Gen.
Laws § 44-20-1 et seq. may be- a basis for revocation or suspension. In light on this, the
testimony was that the Division decided to request a.30 day suspension for any licensee
with a deficiency in excess of The Taxpayér attacks this. request on the basis that
the tax assessment without penalties is below However, the Division has the
right to suspend a cigarette dealer’s permit for any violation aﬁd- has made the
determination to request a 30 day suspension for an aggrega’ée total deficiency above

Rochav. PUC, 694 A.2d 722 (R.I. 1997). The Taxpayer provided no reaéon that
a 30 day suspension would not be appropriate.. The Taxpayer violated said statute so a

suspension is appropriate.

VI. FINDINGS OF FACT

" 1. On or about February 6,- 2013, a Notice was issued to the Taxpayer in

response fo the Taxpayer’s request for hearing. A hearing was held on September 27,
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2013 at which the paﬁies were répreSented by céunsel. The parties timely filed briefs by
December 30, 2013.
2. The Taxpayer is. incorporated in the State of Rhode Island and holds a
cigarette dealer’s perrhit. | |
| 3. The- Taxpayer offered for hsale and had on disi)iay=f0f sale in its store, the
seized ﬁnstamped cig_aretfes, to wit, rolling papers (D’ivision’sAExhjbit' E).
4. The facts contained in Secti(;n IV and V a;fe'reincorporated by reference

herein.

VIL CONCLUSIONS OF LAW
Based on the téstimony and facts preseﬁted: _
1. The Division has jurisdiction over this matter pursuanf to R.I. Gen. Laws §
44-1-1 et seq. e;nd R.IL Gen. Laws § 44-20-1 ef seq. |
. 2. The Taxpayer violated R.I. Geﬁ. Laws § 44-20-33.

vil. RECOMMENDATION

Based bn the above analysis, the Hearing Officer recommends as follows:

Pursuant to R.I. Gen. Laws § 44-1-1 et seq., R.L Geﬁ. Laws § 44-20-1 et seq.; R.L
Gen. Laws § 44-20-13, and R.I. Gen. Laws § 44-20-51.1(a) and (b), the Division properly
asééssedthe Taxpayer for tax owed and penalties on the asséssmént as éet forth.in the
notice of deficiency. See Division’s Exhibit G. Pursuant to R.I. Gen. Laws § 44-20-8,
the Taxpayer’s License shall be suspended for 30 days to be effective -30 days after'the

signing of this decision.

Date: Jﬁ VL/A’V/? 247’2&)7 : é/‘/\

Catherine R. Warren -
Hearing Officer
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" ORDER .

I have read the Hearing Officer's Decision and Recommendation in this matter and.I- -
hereby take the following action with regard to the Decision and Recommendatlon

ADOPT
_ REIECT
______ MODIFY

| tDated: \\%0) %> H >‘71(/wé2

David Sullivan .
Tax Administrator -

NOTICE OF APPELLATE RIGHTS

| THIS DECISION CONSTITUTES A FINAL ORDER OF THE DIVISION.
THIS ORDER MAY BE APPEALED- TO THE SIXTH DIVISION DISTRICT
COURT PURSUANT TO THE FOLLOWING WHICH STATES AS FOLLOWS:

R.I. Gen. Laws § 44-20-48 Appeal to district court:

- Any person aggrieved by any decision of the tax administrator under
the provisions of this chapter may appeal the decision within thirty (30) days
thereafter to the sixth (6th) division of the district court. The appellant shall at
the time of taking an appeal file with the court a bond of recognizance to the
state, with surety to prosecute the appeal to effect and to comply with the
orders and decrees of the court in the premises. These appeals are preferred
cases, to be heard, unless cause appears to the contrary, in priority to other
cases. The court may grant relief as may be equitable. If the court determines
that the appeal was taken without probable cause, the court may tax double or
triple costs, as the case demands; and, upon all those appeals, which may be
denied, costs may bé taxed against the appellant at the discretion of the court.
In no case shall costs be taxed against the state, its officers, or agents. A party
aggrieved by a final order of the court may seek review of the order in the
supreme court by writ of certiorari in accordance with the procedures
contained in § 42-35-16.

CERTIFICATION

" 1 hereby certify that on the, Z:?% day January, 2014 a copy of the above Decision
and Notice of Appellate Rights was sent by first class mail to the Taxpayer’s attorney’s
address on record w1th the D1v151on and by hand dehvery to Meaghan Kelly, Esqulre






